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Current Lopics. 

In a delightful article in the September. 
“Harper’s,” Mr. Frederick Harrison relates 
some very interesting ‘“ Reminiscences of! 
George Eliot.” Just as in later times, Robert 
Louis Stevenson consulted Mr. Graham 
Murray, the present lord advocate of Scot- 
land, with reference to legal matters touched 
upon in his novels, so George Eliot sought 


io avoid mistakes of law in her writings by 


seeking the guidance of Lord Bowen. In 
addition to valuable advice for the latter on a 
kgality arising in “ Daniel Deronda,” she is 
aid to have been guided through the legal 
labyrinth in “ Felix Holt” by the threads sup- 
plied to her by the late Lord Herschell and 
Mr. Frederick Harrison himself, who wrote 
the “ opinion ” of the attorney-general printed 
in italics in that work. Mr. Harrison says: 


I was at first inclined to think the case to he 
impossible, as contrary to the then existing Statutes | 
of Limitations. But I presently fell back on the rare, | 
but not impossible, case of a Base Fee, under which 
a settlement might be perfectly valid for the issue 
ofa tenant in tail for many generations, but would 
tot bar the rights of the remaindermen. It happened 
that, before I finally submitted the scheme to George 
Eliot, I asked the opinion of a colleague at the bar. 
lhe man I consulted chanced to be the late Lord 
Herschell, the ex-chancellor, who died on a public 
mission in the United States, and who was then a 
junior barrister. Having his entire concurrence, | 
arried the scheme to George Eliot, who at once | 
east her plot, and was enabled to carry back the 
ettlement of the Transome estates, not only for 
forty years, but for more than a century. An attempt | 
Was made in a review to throw doubt upon the cor- | 
teetness of the Jaw on which Felix Holt was based; | 

Vou. 68.— No, 11. 


posed of this criticism in a conclusive answer in the 


press. 


Mr. Harrison told George Eliot that he 
should always boast of having written one 
sentence that was embodied in English litera- 
ture. An English contemporary naively re- 


/marks that “it is not perhaps to be regretted 
that certain other novelists did not avail them- 


selves of the services of their legal friends, for 


_the correction of their legal errors would have 
_ deprived their legal readers of the only ele- 


ment of humor to be found in them.” It is 
recalled that among the novelists of the last 
century who were lawyers, were Sir Walter 
Scott, Charles Reade, Wilkie Collins, R. L. 
Stevenson and R. D. Blackmore, and that the 
leading writers of fiction now living, who be- 
long to the bar, are Mr. Rider Haggard, Mr. 
Anthony Hope, Mr. W. E. Norris, Mr. Stan- 
ley Weyman and Mr. Anstey. What seems 
somewhat strange is the fact which our 
London namesake points out, that the novel- 
ists who have received a legal training are far 
less ready to introduce legal details into their 
stories than are the writers who prove their 
utter ignorance of the law. 


It appears to be the trend of recent decisions 
that the doctrine generally accepted in this 
country will soon conform to that of England 
in reference to alimony, viz.: That it is not a 
debt which can be proven in bankruptcy pro- 
ceedings or discharged by the action of the 
bankruptcy courts. In Audubon v. Schufelt, 
the United States Supreme Court, after review- 
ing the decisions of the lower court, held that 
a claim of alimony was not a provable debt. 
The court said: 


“ Alimony does not arise from any business trans- 
action, but from the relation of marriage. It is 
not founded on contract, expressed or implied, but 
on the natural and legal duty of the husband to 
support the wife. The general obligation to sup- 
port is made specific by the decree of the court of 
appropriate jurisdiction. Generally speaking, ali- 
mony may be altered by that court at any time, 
as the circumstances of the parties may require. 
The decree of the court of one State, indeed, for 
the present payment of a definite sum of money as ali- 
mony, is a record which is entitled to full faith and 
credit in another State, and may, therefore, be there 
enforced by suit. But its obligation in that respect 
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does not affect its nature. In other respects ali- 
mony cannot ordinarily be enforced by action at 
law, but only by application to the court which 
granted it, and subject to the discretion of that 
court. Permanent alimony is regarded rather as a 
portion of the husband’s estate to which the wife 
is equitably entitled than as strictly a debt; ali- 
mony from time to time may be regarded as a 
portion of his current income or earnings, and the 


considerations which affect either can be better | 


weighed by the court having jurisdiction over the 
relation of husband and wife than by a court of a 
different jurisdiction.” 


In the case of Crane v. Crane, decided by the 
Court of Chancery of the State of New Jersey, 
it was held that to annul a marriage for a 
fraudulent representation inducing the con- 
ract, it must be shown that the fraud affected 
an essential of the married relation. An ex- 
plicit statement by a man about to be married 
that he was not afflicted with the loathsome 
disease called “ syphilis,” made when it was his 
duty to state the truth, and knowingly false, is 
held to be such a fraudulent representation as 
affects an essential of the married relation. 
The court said: 


“The question, then, is whether, if the proofs 
establish a fraudulent representation by defendant 
of freedom from the disease of syphilis, the fraud 
is to be adjudged to affect an essential of the mar- 
riage relation. 
from disease in general, or concealment of the ex- 
istence of a disease, although one in common 
apprehension communicable and transmissable to 
offspring, cannot, in my judgment, be so regarded. 
They fall within the line of false representations as 
to family, fortune, or external condition, declared 
by Mr. Justice Bedle (Carris v. Carris, 24 N. J. Eq. 
516) to be insufficient to justify the annulment of 
marriage. As to such and like matters the parties 
take each other for better or for worse (1 Bish. 
Mar., Div. & Sep., sec. 457). But as to a fraudulent 
representation of freedom from syphilis I have 
reached a different conclusion. When a wife has 
discovered that her husband is infected with that 
disease, this court has held, in accord with decis- 
ions elsewhere, that she is justified in refusing to 
permit marital intercourse, and when he, knowing, 
or having reason to believe, he is infected, persists 


in maintaining marital intercourse wth her, he is. 


guilty of extreme cruelty, for which a divorce will 
be decreed (Cook v. Cook, 32 N. J. Eq. 475). Dis- 
covery of the existence of that disease ought to 
produce, and would produce, a denial of marital 
intercourse, and consequently render impossible 
the procreation of children of the marriage. In 
that view the fraud in question touches an essential 


Misrepresentation as to freedom | 


| of the marital relation, under the doctrine of Car- 
ris v. Carris. Nor do any considerations of public 
policy debar a party imposed on by such fraud, and 
induced to enter into a marriage contract, the con- 
tinuance of which must produce results so disas- 
trous, from the relief of a judicial declaration that 
the contract is null and void.” 


———. 





The case of a horse that changed his color 
| was recently adjudicated by the Supreme Court 
of North Carolina. The horse had been mort- 
'gaged and described in the deed as “a bay 
horse six years old.” Before the mortgage fell 
due the horse had been traded from party to 
party until purchased by the defendant, who 
had no actual notice of the mortgage. By this 
‘time he had “become a white and _ sorrel 
spotted horse, without any appearance of bay 
| whatever.” There being no doubt as to the 
|identity of the horse, the court held that the 
‘mortgagee did not lose his right to subject the 
‘horse to the payment of the lien. The court, 
after commenting upon the fact that a mort- 
gage on pigs, calves, or other young animals 
would not be vitiated by their growing into 
boars, sows, bulls, cows, and the like, philoso- 
phizes as follows: “A horse may shed his 
color, but a mortgage is not so easily shed. It 
usually sticks closer than the skin.” Whether 
this is “judicial notice” of this interesting 
fact, we do not undertake to say. This case is 
found in 37 S. E. 453. 


The Chicago Tribune has been collecting 
some interesting statistics bearing upon the 
overcrowded condition of the legal profession 
in that city. It has ascertained that on the first 
day of last January there were enough lawyers 
in the Windy City to fill four full regiments of 
the United States army, the exact figures be- 
ing 4,403. During the year 1900, which is the 
latest year for which figures are available, 140 
members of the bar in Chicago left the profes- 
sion for some other line of work; during the 
same period forty lawyers died and twenty 
went out of practi¢e for one reason or another, 
making a total of 200 less lawyers in Chicago 
than in January, 1900. During the same 
period, however, 350 new lawyers hung out 
their shingles, so that there are actually at 
least 150 more attorneys in the city than there 
were one year ago. It is estimated that during 
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igoo the average income of the attorneys of | 
the city did not exceed $750. But even plac- | 
ing it at the more liberal amount of $1,000, it is | 
plain that at least 2,000 of the members of the | 
egal profession in Chicago do not make as 
much as the income of a brick mason under | 
the union scale. It is estimated that perhaps 
ix or eight lawyers in Chicago average 
{40,000 a year, while a large number touch the 
$30,000 mark. <A considerable number, who 
cunt themselves among the successful, make 
between $10,000 and $20,000 a year, while the 
attorney who can figure up $5,000 a year is by 
no means to be despised. This leaves a start- | 
ingly small amount as the average income of 
the less fortunate half of the legal profession. | 
And all this increase in the number of lawyers | 
isin spite of the fact that it is very much more 
dificult to secure admission to the bar at pres- 
ent than it was a few years ago. According to 
the Tribune, the conditions which prevail in 
Chicago are duplicated all over the country. 
In 1870, the total number of regularly enrolled 
law students in the United States was 1,653. 
In 1890, they numbered no less than 11,874. 
In the last-named year the total number of 
gaduates from law schools was 3,140 or 
nearly twice as many as were enrolled thirty 
years before. It is apparent, therefore, that 
while the difficulties of securing admission to 
the bar have increased many fold within the 
last quarter of a century, the number of gradu- 
ates has more than kept pace with it. The | 
lificulty of making a living, to say nothing | 
about amassing a competency under condi- 
tions such as we have described, is apparent at 
aglance ; any bright young man can figure out | 
ior himself his chances. Yet, with all these | 
facts before them, the ambitious young men of | 
the country persist in crowding the law schools 
loa greater extent every year. 


+ 
WHAT CONSTITUTES A CONTRACT? 


By Wa. UnpERHILL Moore. 
The significance of the term “ contract,’’ as em- | 
jloyed in article 1, section 10 of the Constitution * 
the United States which provides that no State shall | 
fas any law impairing the obligation of contracts, 
tems at first blush, so obvious, that a discussion of 
its real import would be declared more likely to con- 
le than to enlighten. To the student of private 


| venient method of treating the subject. 


| within the meaning of the Constitution. 
tract may be between a state in its corporate capa- 


law a wide divergence of opinion appears highly 
improbable, if not quite impossible. Yet, there is, 
perhaps no clause in the Constitution which has 
been so prolific of litigation and far-reaching deci- 
sions as the contract clause. The term contract has 


] ° . ° . “— 
| on the one hand been strictly limited in definition 


to the most narrow conception of private law in 
order to meet the requirements of an intensely par- 
ticularistic theory of constitutional interpretation; 
on the other hand, it has been extended, by a court 
national in sentiments, far beyond its ordinary 
meanings to offer a much needed protection to 
vested rights. It has been developed along lines 
exhibiting no settled principles of judicial exposi- 
tion, but has suffered rather a process of expansion 
and contraction according as one or the other of 
the two conflicting doctrines of our constitutional 
law has preponderated in the deliberations of the 
Supreme Court. 

Since the adoption of the Fourteenth Amendment, 
however, which expressly places the protection of 
private property in the Federal government, many 
cases, which before, upon questionable principles of 
contract law, but upon undoubtedly sound principles 
of political science, might have been brought within 
the purview of the clause under discussion, are now 
properly decided under that amendment. It is no 
longer necessary, in order to restrain a State from 
confiscation of property rights, to have recourse 
to the contract clause. It seems fair to say, then, 
that the extremes to which the definition of a con- 
tract will be extended, have for the most part been 
reached, and that from now on, the court, relieved 
of the necessity of following doubtful precedents, 
and of creating anomalous innovations, will con- 
confine itself more strictly to the application of the 
law of contractual obligations in determining the 
existence of a contract within the meaning of the 
Constitution. 

The study of the cases themselves suggests, per- 
haps, the most logical, as well as the most con- 
It will be 
taken up under the following topics: (1) Parties to 
the contract; (2) Grants of land; (3) Charters and 
franchises; (4) A contract distinguished from an 
office; (5) Quasi-contracts; (6) Marriage; and (7) 
State constitutions. 


Parties to the Contract. 


Under the head of parties to the contract, it seems 
hardly necessary to say more than that any contract, 
the parties to which are persons capable of enter- 
ing into contractual obligations at common law, is 
The con- 


city and an individual or several individuals. Thus, 
in Fletcher v. Peck (6 Cranch. 136 [1810]), in which 
case it was held that a grant of land from a State 
to a private party was within the contract clause, 
Chief Justice Marshall said: “If, under a fair con- 
struction of the Constitution, grants are compre- 
hended under the term ‘contract,’ is a grant from 
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the State excluded from the operation of the pro-| 


vision? Is the clauise to be considered as inhibiting 
the State from impairing the obligation of con- 
tracts between individuals, but as excluding from 
that inhibition contracts made with itself? The 
_ words themselves contain no such distinction. 
They are general, and are applicable to contracts of 
every description” (see, also, cases cited in topics 

2, 3 and 4, imfra). 

’ _ Again the contract may be between two States as 
in Green v. Biddle (8 Wheaton 1 [1823]) and Haw- 
kins v. Barney (5 Peters, 457 [1831]). In both of 
these cases the dispute arose in regard to certain 
land ceded by Virginia to Kentucky, upon the 
formation of the latter State, under an agreement 
whereby Kentucky bound herself in her Constitu- 
tion not to destroy rights vested under the laws 
of Virginia before the separation. The Supreme 
Court of the United States held that this agree- 
ment hetween the States was a contract and that 
any law of Kentucky violating the compact was void 
under the Constitution of the United States as im- 
pairing the obligation of contracts. 

It seems, too, from a late case that the United 
States may be a party to a contract with a State of 
the Union (Walsh v. Columbus, etc., R. R. Co., 176 
U.S. 479 [1899]). In Walsh v. Columbus, etc., R. R. 
it appears that congress had passed an act in which 
it was provided that certain lands should be granted 
to Ohio, if that State would accept them and agree 
to use them for canals, over which the United 
States should have free transportation. The propo- 
sition was accepted by an appropriate act of the 
Ohio legislature. Subsequently the use of the lands 
in question was granted by the State to the defend- 
ant, and the plaintiff, a private person, brings this 
action on the ground that the law granting to the 
defendant the privilege of use of the land for rail- 
road purposes, was a law impairing the obligation 
of contracts. It was held that although a contract 
existed between the United States and Ohio in re- 
gard to the land, the plaintiff, not being a party to 
it, had no cause to complain of a breach. Mr. Jus- 
tice Brown, in delivering the opinion of the court, 
said: “The plaintiff stands in no position to take 
advantage oi a default of the State in this particular. 
He was not a party to the contract between the 
State and the federal government; his rights are 
entirely subsidiary to those of the government; and 
if the latter chose to acquiesce in the abandonment 
of the canals, as it seems to have done, he has no 
right to complain. The only contract in this case 
was between the State of Ohio and the United 
States. Plaintiff was neither a party nor privy to 
such a contract. It was within the power of the 
government to prosecute the State for breach of it, 
or to condone such breach if it saw fit.” 


Grants of Land. 


That a grant of land, either from a State to an 
individual, or from one individual to another, is a 


contract within the Constitution, has been so often’ 





stated in the books as to have become almost an 
axiom of our public law. However, when the 
anomalous character of any rule of constitutional 
law, which classes grants as contracts, is considered 
for a moment, the necessity of a careful review of 
the earlier cases becomes obvious. 

In Fletcher v. Peck (6 Cranch. 87 [1810]), the first 
case which brought the contract clause directly be- 
fore the Supreme Court, it appears that the legisla- 
ture of Georgia had authorized the sale of a large 
tract of land, and that a grant was made by letters 
patent to the Georgia company. Fletcher held a 
deed from Peck for a part of this land, under a title 
derived from the patent; and in the deed Peck coy- 
enanted that the letters patent from the State of 
Georgia were lawfully issued, and that the title had 
not since been legally impaired. The question arose 
as to the constitutionality of an act of the legisla- 
ture of Georgia which repealed the law under which 
the letters patent were issued, and declared them 
null and void. The court held that the law, under 
which the letters patent were authorized, was in 
the nature of an executed contract, and absolute 
rights having vested under that contract, a subse- 
quent act of the legislature attempting to invalidate 
those rights was unconstitutional, as impairing the 
obligation of contracts. The grant from the State 
of Georgia was a contract within the Constitution, 
for a grant amounts to an extinguishment of the 
right of the grantor, and implies a contract not to 
reassert that right. 

It seems clear that what the court was really 
doing in this case was protecting vested rights of 
property, but not true contract rights. As a matter 
of principle nothing could be further from a con- 
tract than a grant. Under a contract the promisee 
gets simply a right im personam against his prom- 
issor, a right which exists merely because of the 
relation the parties have assumed towards one 
another. By virtue of a grant, however, the grantee 
gets no greater rights against his grantor than he 
gets against the whole world; he acquires under a 
grant a right in rem, existing, not because of his 
relation to any person, but because of his relation to 
a particular thing which he has acquired under the 
grant. A grant is a means of transferring already 
existing rights while a contract creates new rights. 
Therefore, in Fletcher v. Peck, when the grantees 
of the State acquired a fee simple estate in the 
property in question, they got an estate which bore 
no single peculiar characteristic because it was 
granted immediately from the State, and there was 
no more a contract on the part of Georgia not to 
reassert a right of ownership in respect to this prop- 
erty, than there was a similar contract in respect to 
every parcel of land within the State. 

But it is to be remembered that between 1798, 
when it was decided in the case of Calder v. Bull 
(3 Dallas, 387 [1798]), that the prohibition in the 
Constitution against ex post facto laws (art. I, sec. 
10) was directly only against legislation as to crimes, 
and the adoption of the Fourteenth Amendment, 





ntee 
1 he 
er a 

his 
n to 
the 
eady 
shts. 
tees 


THE ALBANY 


—_—_— 


LAW JOURNAL. 


413 





Constitution to prevent the State legislatures from | 
wholesale confiscation of property, unless the con- | 
tract clause was construed so as to accomplish that | 
result. It seems then, that the court was justified as 
amatter of public policy, in resorting to the fiction 
of calling a grant an executed contract. 

It is to be noted, furthermore, in this connection, | 
that in the early decades of the last century, before 
the tremendous influence of French revolutionary | 
thought had begun to disappear, and while men’s 
minds were still hopelessly tangled in the social 
compact theory, the statement that all property 
tights were the result of contract, would have been 
considered in no wise as extraordinary. Thus, in 
Calder v. Bull (3 Dallas. 394), Mr. Justice Chase 
said: “‘It seems to me that the right of property, in 
the origin, could only arise from compact express, or 
implied, and I think it is the better opinion, that the 
right, as well as the mode, or manner, of acquiring 
property, and of alienating or transferring, inherit- 
ing or transmitting it, is conferred by society.” 

In the same case, and following up the same line 
of thought, Mr. Justice Chase clearly pointed out 
the way for the decision in Fletcher v. Peck (supra). 
In arguing that the ex post facto clause was intended 
only as a restraint on criminal legislation, he said 
(3 Dallas, 390): ‘I do not think it is inserted to 
secure the citizen in his private rights, of either prop- 
erty or contracts. The prohibitions not to make 
anything but gold and silver a tender in payment of 
debts, and not to pass any law impairing the obliga- 
tion of contracts, were inserted to secure private 
rights. * * * Tf the prohibition against making 
ex post facto laws were intended to secure personal 
rights from being affected, or injured, by such laws, , 
and the prohibition is sufficiently extensive for that 
object, the other restraints I have enumerated, were 
unecessary and, therefore, improper.” 

The doctrine of Fletcher v. Peck (supra), was 
followed and applied to two cases, presenting sub- 
stantially the same state of facts as that case, which 
arose about five years later (Terrett v. Taylor, 9, 
Cranch. 43, and Town of Pawlet v. Clark, 9 Cranch. 
292 [1815]); but before the court had an opportunity 
to extend this doctrine to its logical conclusion, 
and hold that all vested property rights were within 
the protection of the contract clause, the particular- 
istic theories in regard to the federal system of gov- 
ernment, which so characterized the public law of 
the thirty years or so preceding the Rebellion, had 
gained such a foothold, that any invasion of a 
State’s prerogative not clearly required by 
precedent, or a literal interpretation of the Con- 
stitution was not to be expected. 

Accordingly in Satterlee v. Matthewson (2 Peters, 
#0 [1829]), the Supreme Court refused to apply the 
tule of Fletcher v. Peck (supra) to a state of facts 
which seems to be quite within the meaning of that 
case. It appears that Satterlee was a tenant, under a 
lease from Matthewson, of certain premises, the fee 
to which Matthewson had under a Connecticut title. ' 


Tere <a ] 
there was absolutely nothing in the United States | 


|to the land in question. 


While the lease was still in existence Satterlee ac- 
quired a title to the land under a grant from Penn- 
sylvania and in an action of ejectment brought by 
Matthewson, the Supreme Court of Pennsylvania 


|held that inasmuch as the relation of landlord and 
|tenant could not exist between Pennsylvania and 
: Connecticut claimants, Satterlee was not estopped to 


deny his landlord’s title, and was, therefore, entitled 
The legislature of Penn- 
sylvania then passed an act declaring that such a re- 
lation might, exist between Pennsylvania and Con- 
necticut claimants, and under this statute Satterlee 
was deprived of the premises. The case was 
brought to the Supreme Court of the United States 
on the ground that the act of the Pennsylvania legis- 
lature impaired the obligation of the contract be- 
tween that State and Satterlee, its grantee. It was 
held, however, that such was not the case, the law 
in question not in terms revoking the grant to 
Satterlee. The court recognized Fletcher v. Peck, 
but limited its application to statutes actually re- 
voking grants of land. Mr. Justice Washington, in 
delivering the opinion of the court, said: ‘ The 
objection, however, which was most pressed upon 
the court, and relied upon by the counsel for the 
plaintiff in error, was, that the effect of this act was 
to divest rights which were vested by law in Satter- 
lee. There is certainly no part of the Constitution 
of the United States which applies to a State law of 
that description; nor are we aware of any decision 
of this or of any circuit court, which has con- 
demned such a law upon this ground; provided its 
effect be not to impair the obligation of a contract.” 

In another case, Wilkinson v. Leland (2 Peters, 


627 [1829]), which came up for decision in the same 


year as Satterlee v. Matthewson (supra), the 
Supreme Court maintained the validity of a State 
statute which ratified a void sale of land by an 
executrix, and thereby divested the devisees of the 
title to the land which had vested in them upon the 
death of the testator. 

These two cases seem to have settled the law, and 
Mr. Justice Baldwin, in delivering his opinion in 
Bennett v. Boggs (1 Baldwin, 74 [1830]), well sums 
up the state of the law before the adoption of the 
Fourteenth Amendment: ‘The Supreme Court 
have decided, Satterlee v. Matthewson (2 Peters, 
412-414), that a State law, though an unwise and 
unjust exercise of legislative power — retrospective 
in its operations — passed in the exercise of judicial 
function — creating a contract between the parties to 
a pending suit where none existed previous to the 
law — declaring a contract in existence prior to the 
law, founded on an immoral or illegal consideration, 


‘to be valid and binding on the parties — or divesting 


rights which were previously vested in one of the 
parties — is neither ex post facto, a law impairing the 
obligation of contracts, or repugnant to the Consti- 
tution of the United States”’ (accord: Watson v. 
Mercer, 8 Peters, 110 [1834]; Baltimore & Susque- 
hanna R. R. Co. v. Nesbit, to Howard, 395 [1850]). 

After the adoption of the Fourteenth Amendment, 
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however, the question how far a grant of land may 
be considered a contract within the Constitution, 
has become of little practical importance. Any 
attempt on the part of a State to annul grants or to 
confiscate property rights would now be met by 
the provision of that amendment, that no State shall 
. deprive a person of property without due process of 
law, and it is no longer necessary to resort to a 
fiction in order to protect an individual in his 
_vested rights of property. 


Charters and Franchises. 


The leading case of Dartmouth College v. Wood- 
ward (4 Wheaton, 518 [1819]), decided that the char- 


—— 


with this provision the defendant had procured a 
city ordinance to be passed allowing him to supply 
his hotel, situated in New Orleans, with water by 
pipes laid direct to the Mississippi. It was he!d that 
the charter to the plaintiff, giving him the exclusive 
privilege of supplying water within the city, was a 
contract within of the Constitution, and that in con- 
sequence, the charter was irrepealable even by a 
constitutional provision, and the ordinace in ques- 
tion was void. (Accord: St. Tammany Water 
Works Co. v. New Orleans Water Works Co., 120 
U. S. 64 [1886]; New Orleans Gas Co. v. Louisiana 
Light Co., 115 U. S. 650 [1885]. See, also, Bridge 
Co. v. Kentucky, 154 U. S. 204 [1893]). 





ter of a private corporation constituted in itself a In Wilmington R. R. v. Reid (13 Wallace, 266 
contract within the meaning of the Constitution, | [1870]), after a review of the cases, Mr. Justice Davis 


and protected by it. The argument by which the | thus commented upon the law in respect to charters: 


Supreme Court reached this conclusion is summed 
up in the opinion of Mr. Justice Washington, as 
follows: “To this grant, or this franchise, the par- 
ties are, the king, and the persons for whose benefit 
it is created, or trustees for them. The assent of 
both is necessary. The subjects of the grant are not 
only privileges and immunities, but property, or 
which is the same thing, a capacity to acquire and to 
hold property in perpetuity. Certain obligations are 
created, binding both on the grantor and the 
grantees. On the part of the former, it amounts to 
an .extinguishment of the king’s prerogative to 
bestow the same identical franchise on another cor- 
porate body, because it would prejudice his prior 
grant. 
assert the right to grant the franchise to another, or 
to impair it” (4 Wheaton, 657). 

The doctrine of the Dartmouth College case 
(supra) has become so thoroughly settled in the 
jurisprudence of the United States that anything 
more than a few examples of its application seems 
unnecessary. In The Binghamton Bridge (3 Wal- 
lace, 51 [1865]), it appears that the legislature of New 
York had granted a charter to a corporation, in 


It implies, therefore, a contract not to re-| 


“Tt has so often been decided by this court that a 
charter of incorporation granted by a State creates 
a contract between the State and the corporators, 
which the State cannot violate, that it would be 
supererogation to repeat the reasons on which the 
argument is founded. * * * If the contract is 
plain and unambiguous, and the meaning of the 
parties to it can be clearly ascertained, it is the duty 
of the court to give effect to it the same as if it were 
a contract between private persons, without regard 
|to its supposed injurious effects upon the public 
| interests.” 

However, the courts have refused to extend the 
doctrine any further than necessary, and, unless an 
exclusive privilege is expressly granted, another 
franchise for precisely the same privilege may be 
granted, although this second grant, for all practi- 
‘cal purposes, destroys the first. Thus in Charles 
River Bridge v. Warren Bridge (11 Peters, 576 
[1837]) it was held that inasmuch as the grant 
to a toll bridge company did not, in terms, import 
an exclusive grant, there was nothing to prevent 
~— State from authorizing a free bridge to be built 
within a few rods of the company’s bridge, although 





which charter the corporation was authorized to| the erection of the free bridge destroyed absolutely 
build and maintain a bridge. The charter stipulated | the value of the franchise to maintain the toll 
that it should not be lawful for any other persons bridge. The court placed its decision on the ground 
to erect a bridge within two miles of the bridge | that the law authorizing the free bridge did not 
erected by the corporation. After the bridge had | purport to repeal the earlier franchise, nor to alter 
been built some years, the legislature passed an act it in any material or immaterial part. 
incorporating the Binghamton Bridge Company,| In the Turnpike Company v. State of Maryland 
which company, in accordance with the provisions | (3 Wallace, 213 [1865]), in which case it was held 
of its charter, constructed a bridge a few rods away | that the State might charter a railroad company, 
from the first bridge. It was held that the act incor- | giving it the right to build so near to a turnpike, 
porating the Binghamton Bridge Company was void | previously constructed under a franchise from the 
as impairing the contract existing between the first | State, as to effectually extinguish all benefits accru- 
corporation and the State. |ing under the earlier franchise, the court said: 
So, in New Orleans Water Works Co. v. Rivers “The difficulty of the argument in behalf of the 
(115 U. S. 674 [1885]), the same principle was applied. | turnpike company, and which lies at the foundation 
It appears that the plaintiff had a charter granting | of the defense is, that there is no contract in the 
to it the exclusive privilege of supplying water in| charter of the turnpike company that prohibited the 
the city of New Orleans. The Constitution of 1879 legislature from authorizing the construction of 
of Louisiana, abolished, in terms, all monopolistic | the rival railroad. No exclusive privileges had been 
features in the charters of then existing corpora-| conferred upon it, either in express terms, or by 
tions, except certain railroads; and in accordance | necessary implication; whatever may 


and hence 
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have been the general injurious effects and conse- 
quences to the company from the construction and 
operation of the rival road, they are simply mis- 
fortunes which may excite our sympathies, but are 
not the subject of legal redress.” 

Moreover, if a special franchise be conferred upon 
a public or municipal corporation, it will not be con- 
strued to be irrevocable. In East Hartford v. Hart- 


ford Bridge Company (10 Howard, 533 [1850]) the. 


court held that an act of the Connecticut legislature 
revoking a ferry franchise previously conferred 
upon the town of East Hartford, and granting it to 
a bridge company was valid. The principle of the 
decision was stated by Mr. Justice Woodbury in 
the opinion as follows: “ The legislature was acting 
here on one part and public, municipal and political 
corporations on the other. They are acting, too, 
in relation to a public object, being virtually a high- 
way across the river, over another highway up and 
down the river. From the standing and relation of 
these parties, and from the subject-matter of their 
action, we think that the doings of the legislature 
as to this ferry must be considered rather as public 
laws than as contracts. They related to public in- 
terests. They changed as those interests demanded. 
The grantees, likewise, the towns being mere organi- 
zations for public purposes were liable to have their 
public powers, rights and duties modified or abol- 
ished at any moment by the legislature.” 


But, by far, the most extensive and salutary 
limitation upon the power of a State legislature to 
pass irrepealable laws, is that which denies them the 
right to barter away their police power. A State | 
cannot give up its power to legislate in furtherance 
of the public health and morals, be the charter ever 
so irrevocable in form. Accordingly in Stone v. | 
Mississippi (101 U. S. 821, et seq. [1880]), it was 
held that a lottery charter, although, in terms, to 
run for a fixed period, and under which the grantor 
received certain annual dividends, was held to be 
repealable at any time. Mr. Chief Justice Waite, 
in delivering the opinion of the court, said: “ No} 
legislature ¢an bargain away the public health or | 
the public morals —the supervision of both these | 
subjects of government is continuing in its nature, | 
and they are to be dealt with as the exigencies 
of the moment may require. 


Government is organ- | 
ized with a view to their preservation, and it cannot | 
divest itself of the power to provide for them. * * * 
Anyone, therefore, who accepts a lottery charter | 
does so with the implied understanding that the | 


people in 


their sovereign” (governmental?) | 
capacity and through their properly-constituted 


lic good shall require, whether it be paid for or not 
paid for. * * * He has, in legal effect, nothing 
more than a license to enjoy the privilege on the 
terms named for the specified time, unless it be 
sooner abrogated by the sovereign” (govern- 
mental?) “power of the State” (Accord: Fertiliz- 
ing Co. v. Hyde Park, 97 U. S. 659 [1878]; 


| government, is within the police power. 
| held, in that case, that a law whereby it was pro- 
| vided that upon the performance of certain condi- 
|tions by the citizens of Canfield that the county 
| seat of the county in which Canfield was situated, 





Butchers’ Union Co. v. Crescent City, 111 U. S. 
746 [1883]; Boyd v. Alabama, 94 U. S. 645 [1876]). 

Nor is a contract created by the issuance of a 
license to do business, even if the license be granted 


; upon consideration, if the business concerned can 
/possibly be regarded as one subject to regulation 


under the police power of the State. Thus in 
Mutual Life Ins. Co. v. Spratley (172 U. S. 621 
[1898]) it was held that a license granting to a 
foreign corporation the right to carry on an insur- 
ance business within a State, is revocable by that 
State at any time it sees fit to exercise its preroga- 
tive. Mr. Justice Peckham, in delivering the 
opinion of the court, said: “Having the right to 
impose such terms as it may see fit upon a corpora- 
tion of this kind as a condition upon which it will 
permit the corporation to do business within its 
borders, the State is not thereafter and perpetually 
confined to those conditions which it made at the 
time that a foreign corporation may have availed 
itself of the right given by the State, but it may 
alter them at pleasure. In all such cases there can 
be no contract springing from a compliance with 
the terms of the act, and no irrepealable law, be- 
cause they are what are termed ‘ governmental 
objects, and hence within the category which per- 
mits the legislature of a State to legislate upon 


| those subjects from time to time as the public 
| interests may seem to it to require” (see Gray v. 


Connecticut, 159 U. S. 73 [1895]). 

The case of Newton vy. Commissions (100 U. S. 
548 [1879]) seems to suggest an extension of the 
principle that a State cannot barter away its police 


| power by laying down the rule that any matter 


which may be considered properly of public interest, 


|or a public subject as within the scope of internal 


It was 


should be permanently established in that town, 
was repealable at any time, even after the condi- 
tions were completely fulfilled. If it is contended 
that the establishment of county seats is not to be 
classed as one of a State’s police powers, the de- 
cision may then be readily supported on the 
broader ground that it is a governmental power 
vested in the legislature by the Constitution of the 
State, and, therefore, a power of which the legisla- 
ture could not constitutionally divest itself. 
Notwithstanding the principle that a legislature 
cannot lawfully divest itself of governmental func- 


| tions which are vested in it by the Constitution of 
agencies, may resume it at any time when the pub- | 


the State, it has become a well-recognized rule that 
a State may by contract bind itself not to exercise 
the power of taxation, or to exercise it only within 
certain limits. This anomalous doctrine seems to 
have originated in the case of New Jersey v. Wil- 
son (7 Cranch, 164 [1811]). It was there held that 
an act of the New Jersey legislature purporting to 
repeal a law whereby it was stipulated that if cer- 
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tain Indians would give up the lands they occupied, 
other lands, which were conveyed to trustees for 


their use, would be exempt from taxation, was held 
unconstitutional as impairing the obligation of the 
contract between the State and the Indians. 

But the rule, in its operation, has been confined 
almost exclusively to exemptions from taxation in- 
cidental to the grant of corporate privileges. Thus 
in Pacific R. R. Co. v. Maguire (20 Wallace, 42 
[1873]) it was held that an exemption from taxa- 
tion contained in a charter to a railroad corporation 
was absolute and irrevocable by the State legislature. 
Mr. Justice Hunt, in delivering the opinion of the 
court, said: “ The right of taxation is a sovereign 
right, and, presumptively, belongs to the State in 
regard to every species of property and to an un- 
limited extent. The right may be waived in certain 


instances, but this can only be done by a clear ex- | Political Science and Constitutional Law, vol. 1 


pression of the 


legislative will. The cases of 


Tomlinson v. Branch (15 Wall. 469) and Tomlinson | 
v. Jessup (Id. 454), in this court, show that when | 


a contract of exemption from taxation is thus estab- 
lished, it is binding upon the State, and the action 
of the State in the passage of laws violating its 
terms will not be sustained” (Accord: New Jersey 
v. Yard, 95 U. S. 104 [1877]; Farrington v. 
Tennessee, Id. 679; Osborn v. Mobile, 16 Wallace, 
481 [1872]; Humphrey v. Peques, Id. 247; Dodge v. 
Woolsey, 18 Howard, 331 [1855]; Bank v. Knoop, 
16 Howard, 369 [1853]; Gordon v. Tax Court, 
3 Howard, 133 [1845]; Bank v. Skelly, 1 Black, 
436 [1862]; University v. People, 99 U. S. 300 
[1878] ). 

However, it is necessary to distinguish sharply 


between cases where the exemption is held binding, | 


there being a consideration upon which the contract 
can be based, and cases where the law offering the 
exemption is construed to be a mere gratuity, repeal- 
able at any time. In Grand Lodge v. New Orleans 


hall of a certain Grand Lodge from taxation so 
long as it was occupied by a certain order of 
Masons. 
of the hall when the law was passed, but, in reliance 
upon this law, went to considerable expense in re- 
pairing the hall. It was held that inasmuch as the 
law provided in no way for an acceptance of its 
terms, and since, therefore, it could not be said 


bounty, revocable at will. Mr. Justice Brown said: 
“If the act of 1855 be regarded as a contract within 
Dartmouth College v. Woodward (4 Wheat. 518), 
then it is clear that the exemption from taxation 
was valid and beyond the power of the legislature 
to abrogate. * * * To make such a contract, 


however, there is the same necessity for a considera- | 
tion that there would be if it were a contract be- | 


tween private parties. If the law be a mere offer 
of a bounty, it may be withdrawn at any time, not- 
withstanding the recipients of such bounty may 


|ment of taxes and debts. 
| Trapnall (10 Howard, 511 [1850]), it appears that 





| taxes. 
that there was a consideration, the exemption was a 


——--— —. 


(Accord: Rector v. Philadelphia, 24 Howard, 300 
[1860] ; Tucker v. Ferguson, 22 Wallace, 527 [1874]; 
West Wisconsin Ry. v. Supervisors, 93 U. S. 595 
[1876] ). 

Although it is impossible to distinguish, as a 
matter of principle, between the power of a State 
to grant away its right of eminent domain and its 
power to grant an exemption from taxation, both 
being essentially governmental powers, the law js 
well settled that a State cannot divest itself of the 
right of eminent domain, nor create in an individual 
a right against the future exercise of that power 
upon the same property. Any law whereby it is 
attempted to barter away the right in question will 
be treated by the courts as subject to withdrawal 
at the pleasure of the government (Boom Co. y, 
Patterson, 98 U. S. 403 [1878]; see, also, Burgess, 
230. et seq.) 

In the charters of banking corporations it is fre- 
quently stipulated that the notes or bonds of the 
corporation shall be received by the State in pay- 
Thus in Woodruff y. 


Kentucky had, in a law incorporating a bank, de- 
clared that all its bank bills should be receivable 
in payment of debts due the State. The section of 
the law relating to bills was repealable, and this 
case was an application for a writ of mandamus to 


'compel the State treasurer to receive some of the 


bills in payment of a judgment. The bills tendered 
had been issued before the repealing act, but it did 


|not appear whether or not the relator had gotten 


the bills before the repeal. It was held that the 
statute in question constituted a contract between 


|the State and the holders of bills issued before the 
‘repeal, and the application was granted. Mr. Jus- 
| tice 
| similar state of facts 
(166 U. S. 146 [1896]), it appears that the legisla- | 
ture of Louisiana had passed an act exempting the | 


Davis, in commenting upon a_ substantially 
in Furman v. Nichol (8 
Wallace, 59-60 [1868]), said: “ That this guarantee 
was until withdrawn by the State, a contract be- 


tween the State and every noteholder of the bank, 


| obliging the State to receive the notes for taxes, 
The Masons were already in occupation | 


cannot admit of serious question. * *" * In such 
a transaction the benefit is mutual between the 
parties. The bank get the interest on the notes as 
long as they are unredeemed, and the holder of 
the bills has a ready and convenient mode of paying 
The State did, therefore, in the charter 
creating the bank of Tennessee, on good considera- 
tion, contract with the billholders to receive from 
them the paper of the bank for all taxes they owed 
the State. Until the legislature, in some proper 
way, notifies the public that the guarantee thus 
furnished has been withdrawn, such contract is 
binding upon the State and within the protection 
of the Constitution of the United States. * * * 
The guarantee is in no sense a personal one. It 


| attaches to the note—is part of it, as much so as 


if written on the back of it— goes with the note 


* d the faith of h off y | everywhere, and invites everyone who has taxes 
ave incurred expense upon the faith of such offer 


to pay to take it.” 
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These cases are similar in principle to the cases 
where a State itself issues bonds and the law author- 
izing the bond issue makes the coupons receivable 
in payment of debts due the State. In such cases 
it is uniformly held that a contract results between 
the State and the holders of the bonds (McCullock | 
y. Virginia, 172 U. S. 102 [1898]; Hartman v. 
Greenhow, 102 U. S. 679 [1880]). 


' 
A Contract Distinguished from an Office. 


The question whether a State has a right to repeal | 
or amend a statute, under the terms of which | 
persons have been appointed or employed, depends | 
upon whether the statute in question has created | 
an office or authorized a contract. The grant of an 
office, like the charter of a public corporation, is a 
delegation of governmental authority and revocable 
at pleasure by the State, on the principle that where 
authority is vested in the legislature by the Consti- 
tution of a State, it is impossible for the legislature | 
by contract or any other means to deprive itself | 
of its inherent prerogatives. The law creating an 
office, therefore, may be repealed, or the salary of the 
incumbent reduced during his term, without impair- 
ing the obligation of a contract. Thus in the case 
of Butler v. Pennsylvania (10 Howard, 417 [1850]), 
where it appeared that the statute, under which 
certain canal commissioners had been appointed, had | 
been amended during the commissioners’ term of 
office, so as to reduce the rate of their compensa- 
tion, it held that the original statute had 
created an office, and that, therefore, the amending 


was 


act Was not unconstitutional as impairing the obliga- 
tion of a contract. Mr. Justice Daniel, in delivering 
the opinion of the court, said: “ We have already 
shown that the appointment to and tenure of an 
office created for the public use, and the regulation 
of the salary affixed to such an office, do not fall 
within the section of the Constitution relied on by 
the plaintiffs in error; do not come within the im- 
port of the term contract, or, in other words, the 
vested, private, personal rights thereby intended to 
be protected. They are functions appropriate to that 
class of powers and obligations by which govern- 
ments enabled. upon to foster 
and promote the general good; functions, therefore, 
which governments presumed to have 
surrendered, if, indeed, they can, under any cir- 
cumstances. justified in surrendering them” 
(Accord: Connor v. New York, 1 Selden [N. Y.]. 
285 [1851]; Warner v. People, 7 Hill [N. Y.], 81 
[1844]; see, also, United States v. Hartwell, 6 Wal- 
lace. 393 [1867]; Hare, American Constitutional 
Law. vol. 1, 650, and State decisions there collected ; 
United States v. Maurice, 2 Brockenbrough [1823]). 

If, however, a statute authorizing the employment 
of a person does not involve the delegation of gov- 
ernmental functions, but looks rather to the 
performance of services, the end or accomplishment 
of which may be a governmental function, but the 
actual doing of which requires the exercise of no 
governmental authority, then 


are and are called 


be 


cannot 


be 


a contract may be 


found between the State and the appointee, so as 
to make the statute irrepealable. Accordingly it was 
held in Hall v. Wisconsin (103 U. S. 5 [1880]) 
that a law, under the provisions of which certain 
parties were employed for a fixed period and for a 
fixed compensation, to make a geological survey of 
the State, was irrevocable. The commission of sur- 


| veyors, the persons who were appointed under the 


statute, were not State officers. Mr. Justice 
Swayne, in delivering the opinion, said: “ The term 
civil officers * * * embraces only those officers 
in whom a portion of the sovereignty” (govern- 
mental authority?) “is vested, or to whom the 
enforcement of municipal regulations, or the control 
of the general interests of society is confided.” 


Quasi-contracts. 


The question as to how far a quasi-contract, 7. ¢., 
a contract implied in law, may be considered a con- 
tract within the meaning of the Constitution, seems, 
under the decisions of the Supreme Court, to be an 
open one. It is fair to say, however, that if the 
obligation imposed by law is in the nature of a stat- 
utory obligation, the law under which the quasi- 
contract right has arisen may not be repealed so as 
to impair rights already vested under its provisions. 
Thus where public offices are abolished, it is held 
that the officer is entitled to recover for his services 
rendered before the repeal of the law by virtue of 
which his office had existed at the rate of compen- 
sation fixed in that law. After services have been 
rendered under a law, resolution or ordinance which 
fixes the rate of compensation, there arises an im- 
plied contract to pay for those services at that rate. 
This contract is complete, its obligation is perfect 
and it is beyond the operation of a repealing act 
(Fisk v. Jefferson Police Jury, 116 U. S. 131 [1885]; 
Butler v. Pennsylvania, 10 Howard, 402 [1850]). 

The principle is well illustrated by the case of 
Steamship Co. v. Joliffe (2 Wallace, 457 [1864]). 
It appears that Joliffe, a pilot, had tendered his 
services to the Steamship Company, and upon the 
refusal of the company to accept them he became 
entitled, under a statute of California, to half-pilot- 
age fees. The statute under which the half-pilotage 
fees were claimed was subsequently repealed in form 
by a law which substantially re-enacted all the pro- 
visions of the original statute. And, although the 
case went off on the ground that the original statute 
had not, in fact, been repealed, it was pointed out 
that even if such had been the case, Joliffe’s claim, 
being a contract right within the protection of the 
contract would not have been affected. 
Mr. Justice Field, in delivering the opinion of the 
court, said: “ The the latter case, 
between the pilot and the master or owners, cannot 
be strictly termed a contract, but it is a transaction 
to which the law attaches similar consequences; it is 
a quasi-contract. * * * In such case the party 
makes no promise on the subject; but the law ‘con- 
sulting the interests of morality’ implies one; and 
the liability thus arising is said to be a liability 


clause, 


transaction in 
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upon an 
pilotage 


implied contract. The claim for the half- 
fees stands upon substantially similar 
grounds. * * * When a right has arisen upon a 
contract or transaction in the nature of a contract 
authorized by statute, and has been so far perfected 


that nothing remains to be done by the party assert- | 


ing it, the repeal of the statute does not affect it, 
or an action for its enforcement.” 


However, as to judgments, another species of | 
quasi-contracts, the law seems to be settled that | 
they are not within the protection of the constitu- | 


tional prohibition under discussion. In a dictum 


in the case of Garrison v. New York (21 Wallace, | 
203 [1874]), it was doubted whether a judgment, | 


not founded upon an agreement, express or implied, 
is a contract within the meaning of the 
Constitution. 

This dictum of the court was adopted as: law in 
the later case of Louisiana v. New Orleans (109 
U. S. 288 [1883]). 
State legislature had passed a law taking away from 
the city of New Orleans the power to raise taxes 
to a sufficient amount to pay certain judgments 
which the relator held against the city. The legis- 
lation so limiting the taxing power of the munici- 


pality had been passed after the judgments had | 


been acquired, and it was sought to have it declared 


In this case it appeared that the | 


b two cases merely because of the difference of 
form in which the quasi-contractual obligation ap- 
| pears in the cases. 
Marriage. 

Notwithstanding the dicta of both Chief Justice 
Marshall and Justice Story, in Dartmouth College 
v. Woodward (4 Wheaton, 650, 721 app.), that 
| marriage might well be considered a contract within 
the meaning of the contract clause, and that, there- 
fore, a State legislature could not dissolve a 
| marriage, unless there had been a breach on either 
| side, it may be stated as a principle of law, now well 
settled, that marriage is a civil status rather than 
|a contract. A legislative divorce, in consequence, 
| would not be invalid as impairing the obligation 
| of contracts (1 Bishop, Marriage and Divorce, secs. 
| 3, 667-669, and State decisions there collected; see, 
| also, 3 Parsons on Contracts, 545; 2 Wharton on 
| Contracts, sec. 1069). 

It is to be noted, however, that the point never 
| seems to have been raised for decision before the 

Supreme Court; but the principle of law that 
| marriage is a status is so clearly sound, as demon- 
strated in the opinions of the learned commentators 
above cited, that there can scarcely be room for 
doubt as to the disposition that tribunal would make 
of the question. 


unconstitutional as impairing the obligation of the | 


judgments in question. 
the judgments were not contract within the meaning 
of the Constitution. 
livered the opinion, said: “ A judgment for damages, 
estimated in money, is sometimes called by the text- 


writers a specialty or contract of record, because | 


it establishes a legal obligation to pay the amount 
recovered; and, by fiction of law, a promise is im- 
plied where such legal obligation exists. It is on 
this principle that an action ex contractu will lie 
upon a judgment (Chitty on Contracts [Perkins’ 
Ed.], 87). But this fiction cannot convert a trans- 
action wanting the assent of the parties into one 
which necessarily implies it. * * * The prohibi- 
tion of the federal Constitution was intended to 
secure the observance of good faith in the stipulation 
of parties against State action. Where a trans- 
action is not based upon the assent of the parties it 
cannot be said that any faith is pledged with respect 
to it, and no case arises for the operation of the 
prohibition.” 

It is submitted that any distinction between a 
statutory obligation like that in Steamship Co. v. 
Joliffe (supra) and in Fisk v. Jefferson Police Jury 
(supra), and a judgment is entirely unfounded in 
principle. Both are equally obligations imposed on 


It was held, however, that | 


Mr. Justice Field, who de- | 


State Constitutions. 


That the fiction of the political science of the eigh- 
teenth century, by which a Constitution was con- 
| sidered a contract, should have survived to the last 
| quarter of the nineteenth century with sufficient 
| vigor to form the basis of an argument before the 
| Supreme Court of the United States seems almost 
incomprehensible. Yet such is, in fact, the case. 
| In Church v. Kelsey (121 U. S. 282 [1886]) it was 
| urged by counsel that, as the Constitution of a State 
| is the “fundamental contract made beween the col- 
| lective body of citizens and each individual citizen,” 
la State statute, which violates the State Constitution 
lis a law impairing the obligation of contracts. It 
| Was held, however, that a State Constitution, being 
| the fundamental law adopted by the people for their 
| government, was not a contract within the meaning 
|of the Constitution of the United States. 


To summarize the conclusions reached after our 
review of the cases, it may be said: 


(1) Any persons capable of entering into con- 
tractual obligations at common law may be 
parties to a contract which is within the 
meaning of the Constitution. Thus the 

contract may be 


(a) Between individuals. 


parties, regardless of their intention, and in many | 
cases in spite of their actual dissent. In both in- | 
stances the parties are bound, not because of their | 
assent or because they have willed to be bound, but | 
because the law has imposed - the obligation 
(Keener, Quasi-contracts, 16). It is is difficult, then, 
to see why the court should distinguish between 


(b) Between a State in its corporate 
capacity and an individual or 
individuals. 

(c) Between two States; or 

(d) Between the United States govern- 
ment and a State 
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could not, in terms, annul a 
grant, it could, in fact, divest a 
grantee of property accruing to 
him under the grant. 


grant of a corporate charter or a franchise 
is a contract within the contract clause, and 
the law granting the charter is, therefore, 
irrepealable. 

(a) However, in the case of a franchise, 
unless an exclusive privilege is 
expressly granted, there is 
nothing to prevent a State from 
effectually destroying its grant by 


giving the same privilege to 
another party 
(b) But a State cannot grant away 


irrevocably its governmental au- 
thority, either by a formal char- 
ter, irrepealable in terms, or by 
a license given upon considera- 
tion. Thus 
(x) A State cannot barter 
away its police power. 
It cannot exempt by con- 
tract property 
from the exercise of 
its power 
domain. 
But a State can, upon 
anomalous principles, 
make a contract within 
the protection of the 
federal Constitution to 
exempt property 


(y) 
any 


(z) 


from 

taxation. 

The stipulation in the charters of 
banking corporations that their 
notes shall be receivable for all 
debts due the State, constitutes 
a contract between the State and 
a holder of the notes. 


(c) 


(4) Although a law creating an office is revocable 


at the will of the legislature, if a statute 
authorizing the employment of a person 
does not involve the delegation of govern- 
mental authority, but looks rather to the 
performance of services, not requiring the 
exercise of governmental power, then a 
contract may come into existence between 
the State and the appointee, so as to make 
a repeal of the statute unconstitutional as 
impairing the obligation of contracts. 


quasi-contract in the nature of a statutory 


obligation is a contract within the meaning | 


of the Constitution; but the court, upon 


of eminent | 
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(2) A grant of land is a contract within the mean- no distinguishable principle, has refused to 
ing of the Constitution, and, therefore, even consider a quasi-contract in the form of a 
before the adoption of the Fourteenth judgment, as within the protection of the 
Amendment, could not be revoked by a contract clause. 
State. Fp P (6) Although the point has never been raised for 
(a) But it seems that, although a State 


decision before the Supreme Court, there 
seems to be no question, as a matter of 
principle, but that marriage 
rather than a contract. 


is a_ status, 
It cannot, there- 
fore, be considered as within the meaning 
of that term employed the 
Constitution. 


as in 


< 
> 


State Constitution is not a contract; a 
State law, therefore, violating a State Con- 
stitution, not void under the federal 
Constitution as impairing the obligation of 
contracts 


is 


Wm. UNbERHILL Moore, 
New York City, August, 1901. 
——_ > 
THE DEVELOPMENT OF LAW DURING 


THE MIDDLE AGES, ESPECIALLY IN 
FRANCE AND ENGLAND. 

By Geo. D. FEercuson. 
in the 
work, 


Gibbon, 
remarkable 


forty-fourth chapter of his very 
that chapter in which he treats 
of the development of Roman law, makes the very 
suggestive remark that the laws of a nation form the 
most instructive portion of its history. This remark 
is, after all, little more than the reiteration of what 
had been said long before both by Plato and 
Aristotle. But few men were more capable than 
Gibbon of forming a clear and unprejudiced opinion 
on the subject, or of tracing the development of the 
Roman law from the Twelve Tables down to the 
Pandects of Justinian. He saw how clearly that 
development was bound up with the growth of the 
Roman people, and that the legal development could 
not be separated from the development of their 
social and national life. 

Arnold, the German legist, in his “Cultur und 
Rechtsleben,” expresses this idea in another way 
when he says: “It is perfectly evident that the 
state of the laws in its dependence on the other ele- 
ments of life can only be simply the expression of 
the contemporary culture of the people. And it is 
quite true that each stage, not merely in the world’s 
history, but in the history of each nation, has been 
marked by the existence of characteristic laws, and 
their embodiment in corresponding institutions, and, 
therefore, a study of these laws must reveal a 
picture of the time at which they were in force.” 

In proportion as man emerges out of a state of 
savagery and progresses towards civilization, so his 
relations of life become more complex, and the 
social organization needs to be regulated by laws 
adapted to his improved social development. If 
we examine the statute book of any of the civilized: 
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countries of the present day, we shall find that, cer- 
tainly in the earlier periods, the greater majority of 
the laws are regarding matters which affect the 
relations of individuals to one another, and only 
later those laws which relate to the duties and rights 
of society, and still later those which concern the 
holding of property. If we consider the laws of any 
one people, and then contrast them with the laws of 
any other people, or two periods of the same people. 
there will be clearly indicated the general temper 
and character of the two peoples, or the temper and 
character of the same people at different periods. 
_We may even go farther, and remark that laws may 
also indicate the very phases of thought, which are 
the prevailing thoughts of a people. But the close 
connection between law and history may be traced 
in almost every department of the life of society. 
Herbert Spencer has given us a somewhat lengthy 
disquisition on the connection between law and re- 
ligion. But the same may be noticed regarding the 
development of business, or of trade and commerce. 

Sir James Stephens remarks, regarding the legal 
measures of an early stage of society, “It has often 
seemed to me singular, that, in proportion as we 
go back in legal history, the law becomes more and 
more technical, intricate, and minute in its details, 
and more and more vague in its general principles.” 
However singular this may appear, it is not difficult 
of explanation. The rules of life were, at an earlier 
period, not recognized as general principles leaving 
room for freedom of action in detail. There was 
evidently no idea of systemizing. Each injury in- 
flicted, each crime committed, stood as an isolated 
fact, and had its own penalty. Let us illustrate our 
meaning by one or two instances. The very first 
article of the Salic law, after stating the form of 
summons to a court, and the penalty for not obeying 
the summons, treats of stealing pigs, and proceeds 
as follows: 

(1) “If anyone shall have stolen a sucking pig 
and it shall be proved against him, he shall be fined 
(culpabilis judicitur) 120 denarii, which make 3 
solidi. (2) If anyone shall have stolen a little pig 
from the field, which could live without its mother, 
and it shall be proved against him, he shall be fined 
4o denarii, which make 1 solidus. (3) If any- 
one shall have stolen a one-year pig, and it shall be 
proved against him, he shall be fined 120 denarii, 
which make 3 solidi. (4) If anyone shall have 
stolen a pig of two years old (porcum bimum), he 
shall be fined 600 denarii, equal to 15 solidi. (5) 
Which fine, it will be well to observe in regard to 
(6) If, however, he shall have stolen 
three or more, he shall be fined 1,400 denarii, equal 
to 35 solidi. (7) -If anyone shall have stolen a 
‘pig from his sty (de intro) he shall be fined 600 
denarii or 15 solidi. 


two pigs. 


campo. Then the law goes on to draw a distinction 
between the stealing of a sow and a boar. If the 
hog should have been gelded and thus prepared for 
sacrifice, the fine was 700 denarii. If, however, it 





The same minute rules prevail | 
here as prevailed in the case of the pig stolen de | 


could be proved that it was not intended for sacri- 
fice, then the fine was 600 denarii. If the thief 
should steal twenty-five, which should be the whole 
number in the pen, he should be fined 2,500 denarii, 
If, however, there should be more in the pen, then 
the fine was only 1,400 denarii. If fifty should be 
stolen, the fine was still apparently 2,500 denarii, 
In regard to murder, it is decreed “ If a man should 
slay another, living under the Salic law, he should 
be fined, or pay a wergeld of 8,000 denarii; if he 
should have thrown the man into a well or drowned 
him (si vero cum in puteum aut sub aqua miserit) he 
should be fined 2,400 denarii. If he should have hid 
the body under branches, or stones, or any such 
thing (aut de ramis, aut de callis, aut de quibuslibet 
rebus celaturus texerit) he should be fined 24,000 
denarii. If a Frank, in truste dominica, or a free- 
woman (mulierem imgenuam) should be killed, the 
murderer had to pay 24,000. If anyone killed a 
Roman, of the king’s household (Romane /homine 
conviva rege) he was fined 12,000 denarii. If the 
Roman was not of the king’s household (non con- 
viva rege) the fine was 4,000 denarii. If he was a 
Romanus tributarius the fine was only 3,000 denarii. 
Similar minuteness of detail is observed in regard 
to all manner of injuries inflicted or crimes com- 
mitted. Each part of the human body, even to the 
little finger, had its value, and an injury done to it 
had a separate fine or wergeld inflicted; even the 
very instrument made a difference, whether the 
wound was inflicted by an arrow, or by a club, or 
a sharp instrument, or by the mailed fist, the fine 
varied. In some cases, it is difficult to discern the 
of the distinction. which 
we have now adduced may convey some idea of the 
character of the Salic laws, the laws of the pre- 
dominant Frank tribe that invaded Gaul; but the 
laws of the Ripuarians, of the Thuringians, of the 
Burgundians, of the Lombards, as also of the Anglo- 
Saxons, all present the same general features. They 
point to a primitive organization of society, to a 
period when the nation or tribe had not yet arrived 


reason These instances 


at the understanding of general principles, which 
should govern society. If we compare the Salic laws 
with the pandects of Justinian, we would seem to 
have, in the one, the first rudiments, in the other, 
the full maturity of civil or legal wisdom. 

In this rude Code, we have the legal maxims and 
customs of the old tribe of the Salii, hardened down 
to the form of written law. We have no knowl- 
of the earlier codification of these customs. 
They are now before us in Latin, into which lan- 
guage they were translated, apparently, in the later 
years of Clovis. But that they had been previously 
codified there can be little doubt, for in the Malberg 
gloss we have some of the old Gothic expressions 
which are still preserved in the earlier redactions. 
The words of the Malberg gloss are in the earlier 
Frank or the Frisian language. But, from a study 


edge 


|of the Salic laws, we may gather a very tolerable 
| idea of the character of the Franks, and the degree 


of civilization which they had reached. Indeed, 
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a truer idea of the 
Franks from a study of the 
the ten books of Gregory of 


Gibbon says that he 
genuine spirit of the 
Salic laws than from 
Tours. 


derived 


Now, this was the code of laws which prevailed 
throughout the whole period of the Merovignian 
dynasty, yet not throughout the whole extent of the 
Frank kingdom." But, with a_ liberality 
remarkable, the Merovingians, instead of 
imposing a uniform rule of conduct on their various 
subjects, permitted 


which 
seems 


each people, and even each 


family of their kingdom, freely to enjoy their domes- | 


tic institutions, and any citizen, even a Roman, 
might declare before a judge under what law he 
preferred to live, and the national society to which 
he chose to belong. Under these circumstances, 
while the language of Rome, as well as Roman 
manners and customs began more and more to pre- 
When, 
the 


Charlemagne in his 


vail, so Roman law gained a larger place. 
however, the line 
throne, there came a change. 


Carolingian succeeded to 


whole tone and spirit was a Teuton, and sought to | 


revive Teutonic usages: he restored the Salic law to 
its full force throughout the kingdom. But, in the 
large extent of the now united kingdom, it became 
necessary to estabiish law courts, and these courts 
were to be presided over by the dukes or counts — 
the feudal Seigneurs— of the several counties or 
duchies throughout France, while, however, there 
was an appeal from these local courts to the central 
royal court. But he also appointed commission- 
ers — Missi Dominici —- who should visit the several 
parts of the country, and report to the central gov- 
ernment the working of the courts, and the general 
civil administration of the several districts. The 
powers of these commissioners were very great.* 


They were given a supervision of affairs of both | 
church and state, and the doors of neither monastery | 


nor nunnery were to be shut against them. 
however, especially important to observe that the 
power exercised by the several dukes and counts 





(1) Several of the Merovingian Kings did, from time to time, | 


issue decreta or edicta, having the full force of law but generally 
dealing with matters of minor importance, and in these the in- 
fuence of Roman law and of the Church is quite evident 
Whether these decreta or edicta emanated solely from the throne 
or from the royal Curia, it is difficult to determine. The prace 
concluded between Gunthran and Childebert is represented as 
“episcopum procerumque consilio frmata,” and in the decretnum 
of Childebert in 595, we read “una cum nostris optimatibus 
pertractavimus.”” 
litle “ Hdictum Chlotairiti IT Regis in Consilio Parisiensi V 
Datum,” but in the statement of the edict it is represented as 
“Edictum vel constitutio inclytc Principii Chlotairii Regis in 
conventu episcopum in synodo Partsius adunata.”’ This counsel 
ippears to have been simply a synod of clerks. Any information 
which we can gather from the original authorities is so indefinite 
that we are uncertain as to the character of any council under the 
Merovingians, or how far the sanction of a council was required to 
sive authority to any decree emanating from the throne. 

About 630, Dagobert re-enacted the Ripuarian laws and the laws 
of the Alamanni and of the Bavarians, just as in 798 Charlemagne 
re-enacted the Salian Jaws, 


@) The directions to the Missi Dominici are given very fully in 
the capitulare of 802. 


It is, | 


The edictum of Chlotaire II, in 615, bears the | 


was a delegated authority. But, as in many similar 
cases, there was a tendency for this office to become 
hereditary, and it was just one step farther to claim 
what had been a delegated authority as an hereditary 
right. This, if not the final, was the all important 
claim of feudalism, and it implied a very great deal. 
The administration of law seemed naturally to neces- 
sitate the maintenance of an armed force to execute 
the penalties of justice. The weakness of the later 
Carolingians afforded the opportunity for these 
usurpations of the feudal barons, these encroach- 
ments on the central authority of the sovereign, 
jand, beiore the close of the Carolingian period, 
everyone holding a fief claimed the right of admin- 
istering the law within that fief, not indeed to the 
same extent, for there were /aute and basse jus- 
tice and, aiter the thirteenth century Moyenne jus- 
tice The result usurpations of 
administering justice was the breaking up of France 
into a number of independent feudatories, or even 
|indeed principalities, and the central power was 
utterly unable to assert, or enforce its authority. So 
late as the reign of Louis VI in 1132, when the king 
gave an order to the count of Flanders to protect 
the bishop of Arras against the intrigues of his 
enemies, he was obliged to address the injunction in 
the name of friendship and relationship “ sibi 
siquedem ut antico et cousanguineo nostro mandemus ct 
monemus.” 


also. of these 


There are, however, one or two cases 
in which Louis VII did exercise more peremptory 
authority, but these seem to have been isolated 
instances. The establishments were, 
generally, more immediately under the rule of the 
king, for many of them had been established as 
royal foundations, bound by peculiar obligations to 
the throne, and in this way, the bishops and abbeys 
of the three provinces Rheins, Sens and Tours were 
ithe direct agents of the king, and this was greatly 


ecclesiastical 


|to the advantage of the crown, which was able to 
|use the episcopal authority even to the extent of 
excommunication in cases where his personal 
authority was not able to punish or to enforce its 
decrees. This was the state of affairs when Hugh 
Capet, through force of circumstances, was elevated 
to the throne. But the county of Paris was cer- 
tainly not one of the larger counties of France, 
there five other counts whose 
claims were equa'ly as good as the claim of Hugh 
Capet, and it was only by the assistance of others, 


were some or six 


and especially of the church, that he succeeded in 
| obtaining and holding the crown. But the position 
‘of Hugh Capet was too weak, too dependent on 


| others, that he could exercise much power, and one 
of the first acts into which he was forced by the 
feudal 
|The administration of justice, w'ich had 
| simply a delegated authority, granted by Charle- 
| magne, or perhaps by Pepin, had been claimed as a 


barons was to legalize their usurpations. 


been 


| 


| hereditary right, and now by Hugh Capet this right 


was not merely recognized, it was fully legalized, 
and henceforward every feudal baron in France had 
a full legal right to hold his own court and to ad- 
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minister justice. What law was administered in 
these feudal courts, we cannot say. We have no 
means of knowing how justice was administered in 
any one of these courts. The fullest information in 
this respect may be obtained from the Assises of 
Jerusalem. A few rules regulating the relations of 
a feudal baron and his retainers, or as to the exac- 
tions of feudal dues have been preserved, but as to 
the exercise of criminal or cival jurisdiction we have 
no knowledge. The feudal barons were wholly with- 
out education, ignorant of the great principles of 
justice, utterly unskilled in the weighing of evidence, 
‘and there can be no doubt that the justice admin- 
istered in these baronial courts was of the 
arbitrary character, yet it was final and there was 
no appeal to the royal courts. 

After Charlemagne, the Salic law seems to have 
fallen entirely into destetude, and neither Roman 


law nor any legitimate system of jurisprudence was | 


substituted in its place, and the administration of 
justice in the royal courts,—that is the courts of the 
county of Paris;—was just as arbitrary as that 
administered in the other baronial courts. This was 
the state of affairs down to the reign of Phillip Au- 


the accession of Hugh Capet in 987 to 1180. But 
events were taking place which were working to 
the overthrow of feudalism, or at least to the ousting 
of these baronial courts which were the main sup- 
port of feudalism. We may particularize three 
events, which contributed largely to bring about the 
change —(1) the rise of the communes in France, 
(2) the crusades, and (3) the growth of legal 
studies in the universities of Italy. 

A spirit of independence had been growing in 
Europe, many of the Italian towns had been rapidly 
developing, with the growth of commerce they had 
become wealthy, and they were not slow to take 
advantage of the opportunities, which the crusades 
afforded, of expanding trade and commerce with the 
countries of the Levant. But with the rapid de- 


velopment of wealth and commercial importance the | 
spirit of independence became stronger, till many of | 


these towns became independent republics, and it 
was impossible that this spirit should confine itself 
to Italy, which, more than any other country, had 
close trade relations with the other European na- 
tions, even with far-off insular England. But, con- 
temporaneously with this movement in the South, 
there was a movement of a similar character taking 
place in the North. The towns along the Baltic and 
North Seas had always maintained a large measure 
of independence. Even in the earlier years of the 
Roman Empire, they had developed an extensive 
commerce, and now, when other countries of Europe 
were suffering under feudal rule, the towns of the 
Baltic were enjoying comparative independence. In 
the maintenance of this independence, they united, 


But almost at the same time was formed a league 
of the towns of the Rhine, with Ulm, Nuremberg, 
and Ratisbon, connecting the Rhine with the Dan- 


most | 


/one and then another threw off feudal rule. 
gustus, covering a period of two hundred years from 


| the 


ube, for the purpose of protecting the commerce 
which from the East, by the Caspian and Black 
Seas, ascended the Danube to Ratisbon, and then 
crossed by Ulm and Nuremberg to the Rhine at 
Strassburg, which became the central entrepot on 
this great line of traffic. But the impulse of these 
free cities very soon communicated itself to the 
towns of Flanders, where commerce was also rapidly 
developing. Ghent, Bruges, Antwerp, and other 
towns rose into importance, and under the name 
of Commune, bound by a common oath, they as- 
serted their independence. And now too, France 
becomes animated by the same spirit. The towns 
of France, however, were in a different position, 


,and might have been divided into several classes, 


But without attempting any such exact distinction, 
we may remark that within France proper towns had 
grown up around a feudal castle, or equally feudal 
monastery, and these had been under strict feudal rule. 
But they had increased in wealth and importance. 


| Hamlets had grown to villages, villages had become 


towns, and now the spirit which everywhere pre- 
vailed made itself felt in these towns also. First 
It was 
a hard struggle, and in the majority of cases 
municipal freedom was only won at a terrible sacri- 
fice of life and property. The contest continued 
over some two centuries. Unfortunately, the French 
Communes — for they adopted the name by which 
Flemish towns called themselves—did not 
combine, they never formed a league, like the league 
of the Hansa or of the Rhenish towns, or of the 
Flemish communes, or of the league of the Italian 
cities, and this lack of combination rendered the 
struggle the more protracted. But having by hard 
fighting won their freedom they needed some se- 
curity for its maintenance, and they could look to 
no other power than that of the crown, weak as that 


| power was. One by one, they all, even in Burgundy, 


solicited the royal guaranty, and it was _ readily 
granted, for if this did not increase the royal power, 
it at least increased the royal prestige and import- 
ance. But it did more than this, a third class had 
sprung into existence. Before this, there had 


been, indeed, only two classes, the feudal baron and 


the roturiar —the peasant, whether serf, or colon, | 
or a freeman under feudal rule. Now, there was a 
burgher class, and the interests of the burgher class 
bound it closely to the king, who was the only 
guaranty of the burgher’s rights, and their inter- 
ests were alike opposed to feudalism. But the 
independence of the cities implied the establish- 
ment of municipal government and municipal juris- 
diction. The burghers, having thrown off feudal 
rule, had freed themselves from the jurisdiction ol 
the feudal courts. No greater blow could have been 
given to feudalism than this limitation of feudal 


_ jurisdiction, and no greater aid given to the prestige 
and formed a league, called the Hanseatic League. ! 


of royalty. From this time the royal power and 
importance steadily advanced, and now, to the 
detriment of the Communes, and before another 
hundred years, the privileges which the Communes 
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had fought for, they were gradually deprived of by 
that power, which had become their ally in obtain- 
ing those privileges. In the first place, the crown 
encroached on the financial independence of the 
Communes. Their revenue was derived from taxes, 
fines, and forfeitures, but Louis IX insisted that 
these might interfere with the royal revenues, and 
the crown, therefore, forbade the levying of certain 
taxes without royal license. A little later, the 
crown came to exercise direct interference in the 
choice of public functionaries, and still later to exer- 
cise a close supervision over the municipal adminis- 
tration and jurisdiction, and thus, one by one, the 
privileges which had been gained by the burghers 
were taken away by the royal power, which their 
struggle for independence had done so much to 
elevate and strengthen. It is quite true that in the 
exercise of newly acquired powers, the burghers had 
shown a disposition to carry them beyond a 
judicious limit, and there was a danger that the 
establishment of Communes with extensive privi- 
leges and large judicial powers might threaten the 
breaking up of France into a number of petty oli- 
garchies, similar to the republics of Italy, and which 
might have been equally dangerous with the oli- 
garchies of feudalism. 

We also alluded to the influence of the crusades 
as affecting the judicial system in France, especially 
as it was exercised by the feudal The 


crusades great expense on the 


barons. 


necessitated very 


feudal barons who took up the cross, expenses so 


great that very many of them were obliged to sell 
or mortgage their fiefs, in order to meet these ex- 
penses. Robert of Normandy mortgaged his 
duchy to his brother, William Rufus, for ten thou- 
sand marks, and Godfrey de Bouillon mortgaged his 
large and important fief of Bouillon for a like sum. 
But the principal purchasers of these baronial estates 
were the rich burghers—the nouveaux riches — 
ready to take every advantage of their lately ac- 
quired freedom and wealth. So very great at this 
time was the change in the proprietorship of es- 
tates in France, that, when in the last century there 
was a passion for tracing genealogy, scarcely any 
of the larger proprietors of estates —the nobles of 
France — could go beyond the crusades. There was, 
indeed, a difficulty which was only solved at a 
period shortly later. There was a law which de- 
clared that no roturier —no new man— could as- 
sume a title, if, indeed, he could hold a fief. But 
Phillip Augustus issued a decree that the royal in- 
vestiture of any man with a fief raised him to the 
position of a noble. But, as a rule, these new men, 
taised to feudal lordship and to feudal privileges, 
preferred the rule in the municipal courts to feudal 
jurisdiction, and about the same time, both in France 
and England, the ousting of the baronial courts, 
through the extension of the municipal courts, be- 
came very general. 

But we remarked in the third place that the study 
of law in the universities of north Italy effected a 
further change in the administration of justice 





throughout Europe, and especially in France. Men 
from these universities, learned in Roman law, were 
soon to be found in all parts of Europe. The feudal 
barons, though they tenaciously held to the ad- 
vantages which their feudal jurisdiction gave them, 
yet, in their ignorance and inexperience, felt the 
presiding in these courts a burden, and found it a 
very great relief when they could obtain the advice 
and assistance of oné more skilled than themselves 
in legal knowledge, and better able to weigh evi- 
dence. In time, the feudal baron very often ab- 
sented himself and left to his more learned assistant 
the presidency of the court. During the absence of 
so many on the crusades, this practice became 
almost universal, and the result was that a more 
regular and judicious administration of justice took 
the place of the capricious ruling, which had previ- 
ously prevailed in the feudal courts. But these legal 
gentlemen from Italy were fully instructed in thé 
Roman law, and they naturally were inclined to 
introduce the practice of Roman law into the courts 
of France, so far as was possible under the 
circumstances. 

Now, in the two hundred years from Hugh Capet 
to Phillip Augustus, the kings of the Capetian dyn- 
asty were not more elevated in character or ability 
than the later kings of the Carolingian or even the 
Merovingian line. This is the period of the fuilest 
development of feudalism, yet events had occurred 
which, as we have just pointed out, served in some 
degree to limit the powers of feudalism, and 
especially the powers of feudal jurisdiction. 

But, in speaking of Hugh Capet, we must bear 
in mind that, while he was nominally king of France, 
he was merely Count of Paris, and his power and 
authority differed little from that of any of the other 
feudal barons. The Duke of Normandy, the Counts 
of Aquitaine or Vermandois, holding vaster estates 
than Hugh Capet held, yet did him fealty and 
homage, as did the other feudal barons. But he 
had no power to control them in any way; his 
gand suzeraineté amounted to nothing. In the com- 
mon parlance of the day, the territory of the king, 
the royal domain, the Pays d’obeissance, all the rest 
of France was a Pays de non obeissance. This was 
the state of things during the two hundred years 
we have mentioned, but with the accession of Phillip 
Augustus there came a change; it was his avowed 
intention to curb, as soon as possible, the power 
of the feudal barons, and especially their feudal juris- 
diction. The royal estates were becoming very 
much enlarged. During the crusades, the kings had 
been too indolent and indifferent; perhaps, too, the 
coffers of the royal treasury were too empty to 
allow them to purchase any of the estates offered 
for sale, but through the death of some of the 
feudal barons, while absent on the crusades, and 
without heirs, their estates had been escheated to 
the crown, and in this way the estates of the Cape- 
tians had been very much extended, and they were 
still further added to by Phillip Augustus, for he 
wrested Normandy from John of England, while 
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through the Albigensian crusades he became pos- 
sessed of the greater part of the south of France, 
and he was, therefore, more powerful than any of 
his predecessors since Charlemagne. The one pre- 
vailing feature of feudalism was isolated; each fief 
was virtually an independent principality within the 
kingdom of France. There was an utter want of 
unity, there was no central power which could bind 
and control the separate members of feudalism. 
The great aim of the royal power must first, there- 
fore, of necessity be towards unity, towards the 
consolidation of the kingdom. But any scheme. 
‘towards that unity, which must be principally of a 
legal character, could only be accomplished very | 
gradually, very adroitly. The king could not have. 
dared to place himself in declared opposition to the 
feudal barons. It would have been madness to have 
attempted, by any open measures, to have deprived | 
them of their judicial privileges, yet Phillip Augus- | 
tus accomplished much. Under the earlier Caro- | 
lingians there had been apparently two royal courts; 
the one the court of the king’s own feudal domain — | 
the other the sovereign or supreme court of the 
realm, the court of the king as grand suzerain. 
But, when Hugh Capet recognized, or rather legal- 
ized, the independent jurisdiction of the feudal 
barons, this sovereign court ceased to exist. The | 
barons would have rejected any summons to attend | 
such a court, and would have resisted any such in- | 
terference with their independent rights.(3) Phillip | 
Augustus was too cautious to take any such meas- | 
ures openly, but he nevertheless accomplished what | 
amounted to the same thing, and events favored him. 
John of England enlisted the sympathy of Otho IV, | 
and they made a final effort to recover Normandy | 
for John. Phillip, feeling the greatness of the occa- | 
sion, summoned not only the barons of his own 
domain, but other barons also, as well as the burgh- , 
ers of the towns. And now, for the first time in the 
history of France, the barons not only of the king’s 
own domain, but of France, together with the 
burghers and peasantry, stood shoulder to shoulder 
to resist a coalition of foreign princes. The battle | 
of Bovines terminated favorably for Phillip, and | 
baron, burgher, and roturier were alike proud of a 
victory, in which they had shared. This unity of 
different classes and populations in a sentiment, in 
a contest, and a triumph, was a most decisive step 
in the organization, in the unity of France. This 
victory of Bovines marks the commencement of a 





(3) There is no doubt that the kings of the Capetian dynasty did 
often summon the barons of the whole kingdom to conrider 
matters of common interest, but not apparently questions of juris- 
diction. A roll of those present at these councils has been in 
many cases preserved and the names of the greater barons, as the 
Dukes of Bergundy, Aquitaine or Normandy, or the counts of | 
Brittany, of Anjou, or Auvergne, very rarely occur. The higher 
clergy were nearly always largely represented, especially those 
from the royal dioceses of Kheime, Sens and Tours, It is too often 
impossible to decide whether the Caria, Concilium, conventus, or 
coloquium, for these words are used as synonyms in the edicts, | 
were the councils of the magnates of the whole of France, or 
merely of the royal Seigneuries. 


| sent out commissioners to hold Enquettes. 


| diction beyond this. 


time when men might speak, and did speak, by a 
single name of France and of the French. On that 
day, a kingdom of France may be said to have risen 
out of the feudal chaos. Phillip was not slow in 
taking advantage of this change. He summoned 
certain of the barons, to consult as to the general 
affairs of the kingdom, and any decrees which 
issued as the result of this consultation, Phillip pro- 
claimed as issued “cum consilio et consensu nos- 
trorum baronum,” and these decrees came to have 
force, if not throughout the whole kingdom, at least 
in the counties of the barons that had sanctioned 
them. Out of this earlier council developed the 
parliament of Paris, resembling in some respects 
the Curia Regis of the Norman kings. It was not 
a legislative assembly, except in so far as it regis- 
tered the royal decrees. On one or two occasions, 
it did attempt to usurp legislative powers, once in 
the reign of Louis XIV, when Louis, fresh from 
the hunting field, broke in on their meeting, and, 
hunting whip in hand, in no very decorous language, 
told the court to mind its own business. The par- 
liament of Paris became the great judicial court of 
France, the court of final appeal. But the over- 
riding of the baronial courts by the parliament of 
Paris could only be accomplished very gradually, 
and it was left to Louis IX to reap anything like 
full results Yet in the collection of the ordinances 
of France, no less than fifty-two ordinances, to 
have force throughout the kingdom, emanated from 
Phillip Augutus, with the consent of the council. 
Phillip also established a system of quarantaine, 
according to which no one should proceed to judg- 
ment till forty days after the commission of an 
offense, thus preventing the rude and hasty judg- 
ment of a feudal baron, and tending to substitute 
for judgment by ordeal the more deliberate judg- 
ment, based on evidence. This action of Phillip 
Augustus was further strengthened by a decree of 
the king in council, which, in 1214, abolished trial 
by jury, and a little later the parliament of Paris 
But 
Phillip was even more successful in limiting the in- 


dependent judicial power of the church. The 


| bishops of Orleans and Auxerre had refused the 


payment of their feudal dues. Phillip, with the 
assistance of the parliament of Paris, not only com- 
pelled the payment of these dues, but also made 
the judgment of the church courts subject to re- 
vision by the royal courts. But the movement 
begun by Phillip Augustus was carried on with 
equal vigor by Louis IX—St. Louis. The 
Missi Dominici of Charlemagne were revived, and 
now these commissioners became permanent judges, 
called baillies, and the circuits became well defined 
judicial districts, called baillages. These _ bailli 
courts may at first have existed only within the 
royal domain, but they soon began to exercise juris- 
In the study of legal history, 
as of any department of history, a very important 
lesson to be learnt is, that the development is 
always very gradual. Complete and sudden revolu- 





THE ALBANY 


LAW JOURNAL. 425 





bailli courts only very gradually extended (1) to 
all cases where the seigneurial or the municipal 


question; (3) to cases of appeal where a suitor 


denounced a seigneur, or municipium, or only a wit- 


ness in those courts, as false, fraudulent or per- | 


jured, and demanded wage of battle. 
meet such cases as these that Phillip Augustus es- 
tablished the quarantaine, and Louis IX went a step 
further, and secured an appeal to the bailli courts 
from the seigneurial or municipal courts, and now 
that there was a great central court, the parliament 
of Paris, the judicial power of the crown may be 
said to have been established. But it was no difficult 
matter for the lawyers of the royal courts to find 
in the Pandects of Justinian grounds for enlarging 
the powers of the royal courts, or at least analogies 
for such enlargement, taken from the imperial sys- 
tem of Rome. The study of Roman law revealed 
the fact (1) that every imperial rescript had been 
binding and in force through the whole empire; 


(2) that the emperor had been accustomed to with- | coutumes were also used, chiefly those of Anjou, 
those | 
causes which might be construed into Cause Maz- | 


jestatis; (3) it was a maxim that a party to a legal | 


draw from all local tribunals to his 


own, 


process might declare his domicile, i. ¢., he could 
claim the right to appeal to Cesar; (4) the impe- 
rial code had determined that Rome was the com- 
munis Patria ‘of every Roman citizen. Now, the 
lawyers under Louis IX maintained (1)- that, just 
as in the empire, so every decree and every sentence 
pronounced by the king of France must be binding 
in every part of the French kingdom. (2) That, 
as in the empire, in cases of Caus@ Majestatis, so 
the king of France was entitled to evoke all Cas 
Royaux from the seigneurial to the royal courts, 
and it was found that there were very few cases 
which might not be drawn within the cognizance 
of the royal courts. (3) As in the imperial consti- 
tution, every freeman might declare his domicile, so 
it became a maxim, and then an express law, that 
every person in a legal process might determine for 
himself whether he preferred to be judged as a 
liegeman of a baron or as a liegeman of the king, 
and if the latter, then the royal judges took entire 
cognizance if the matter. The establishment of the 
bailli courts, with a right of appeal in certain cases 
to the great central court, the parliament of Paris, 
afforded something of a regular system of judica- 
ture in France. But another step was necessary — 
the compilation, or rather codification, of the existing 
laws, and this was accomplished in the Etablisse- 
ments of St. Louis. It will not be necessary, in 
such a paper as this, to examine with any minute 
criticism the sources from which the Etablissements 
were derived. Throughout the whole of the middle 
ages there were three judicial historical elements, 
which together prevailed in the general social and 
judicial organization, the Teutonic, the Roman, and 


tions are extremely rare, and the functions of the | 


It was to} 





the Ecclesiastical or Canonical, and these three ele- 


|ments are evident in the Etablissements; but they 


| were not taken from the original sources, for these 
courts did not possess the rights of /aute justice; | 


(2) to cases where the rights of the king as grand | 


suzerain of the whole realm might be called in| of the Frankish conquest, was certainly not the law 


had undergone considerable changes in the course 
of centuries. The koman law in Gaul, at the time 


of the earlier empire, and subsequent modifications 
were much greater; and the Teutonic codes had also 
undergone changes quite as marked. We have re- 
peatedly said that the main feature of feudalism 
was isolation, and, though we have reached the thir- 
teenth century, than which no century was more 
important, for it saw the breaking up of the feudal 
system, yet some of the elements of feudalism con- 
tinued. That separation which marked the feudal 
system perpetuated itself in a greater or less degree 
down to the revolution of 1789. Each of the coun- 
ties which had been formed in feudalism preserved 
its separate existence, and had developed its sepa- 
rate legal code, to which the Roman and Teutonic 
systems had variously contributed, so that almost 
cach county or each department had its own code or 
coutume. The Etablissements of St. Louis were 
principally based on the coutume of Paris, but other 


Touraine, and Orleanais, with a stronger element 
of canon law than is found in any of these. 

We have attempted to suggest, rather than fully 
describe the progress of legal development in 
France, from the conquest by the Franks till the 
close of the thirteenth century, and we cannot but 
notice the gradual advance from crudest fact to gen- 
eral ideas. Legal thought attempted slowly to 
generalize, and in order to succeed in this centuries 
were necessary. The earliest jurisconsult cited a 
fact, and gave a solution, but many other facts re- 
quired solution, and he sought to enumerate all and 
to give a solution of each, but he did not succeed, 
the accumulation of facts only increased the diffi- 
culty, and for a long time it was impossible to arrive 
at general formule which might embrace all, or 
even certain classes. But the study of Roman law, 
which had in the twelfth and thirteenth centuries 
engaged so much attention, and the growth of canon 
law, with its very exact system, aided very materi- 
in the more perfect generalization of French 

In time the etablissements of St. Louis be- 
came the predominant, but not the exclusive code of 
France, for several counties retained their separate 
codes. It was done away with by the revolutionary 
tribunals, and afterwards by the Napoleonic code, 
and, at the restoration, there was only a partial 
return to the older code. 

If we now turn from France to England, we shall 
find a very different state of things, though the dif- 
ferent stages in the legal development were almost 
contemporaneous, showing how closely the develop- 
ment of law is dependent on the advance of civiliza- 
tion, and the progress of general culture. 

When the Franks conquered Gaul, they settled 
down in the center of a Romano-Gallic population, 
and, though bringing many of their Teutonic usages 


ally 
law. 
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with them, they yet became the heirs of the effete 


and degenerate civilization of the old empire. It 
was very different in England. There, the Celtic 
population was of a different stamp. It had not 
become Romanized, and presented a very stubborn 
resistance to the Angles and Saxons. These had to 
push their way step by step, and it took some two 
hundred years before the Angles were able to ad- 
vance into mid-England and plant the colony of 
Mercia. The result of this stubborn resistance was 
the virtual extermination of the old Celtic popula- 
tion. This extermination seems to have been very 
complete, and the Jutes, Anglians, and Saxons had 
an open field for the full development of their 
purely Teutonic systems. We can go to the Ger- 
mania of Tacitus for the rudiments of that system, 
though we must not allow ourselves to be blind to 


the fact that in a space of some four hundred years | 


the systems described by Tacitus must have under- 
gone considerable changes. But the British Teu- 
tons certainly brought with them their system of 
judicial courts and practice, as also, indeed, their 
military system, and the distinction of their several 
ranks and classes. They appear to have divided 
their land on the Mark system,(4) and they re- 
tained their dorfverfassung, which became the 
township system of later England. They had, too, 


the larger division of the Hundred—that district | 
which afforded a hundred warriors to the host, and 
over these was the more ample division of the Shire. | 
According to Tacitus, each of these divisions had | 


its court, and they retained them in England, so 
that, from the very first, the British Teutons had a 


regular system of courts, with their appropriate | 


gradation of judicial powers, and the preservation 


of these local courts through the changes of cen- | 


turies is the great feature of the English judicial 
system. These courts have been, to even a greater 
extent than the Magna Charta, the great palladium 
of English liberty; they protected the middle and 
lower classes, the villanus and the cottager, the 
peasant and the burgher, from the power of the 
feudal baron on the one hand, and from the arbi- 
trariness of the crown on the other. At no time 
in the history of England did these local courts, 
with their extended judicial powers, ever submit to 
overriding by the baronial courts. If for a time 
William Rufus succeeded in curtailing the power of 
these local courts, his brother Henry was induced, 
if not compelled, to issue a charter reviving these 
courts, and establishing them on the same footing 
and with a power equal to that which they exercised 
under Edward the Confessor. The great feature of 
these courts was that they were essentially repre- 
sentative, showing that the principle of representa- 
tion lay at the very root of the English constitution. 
In the several courts, the various ranks were duly 
represented, and it may be said that there was a 
regular gradation of representation, as well as a 
regular gradation of judicial power. 





(4) We regret that we cannot agree in this matter with such 
high authorities as Fustel de Coulonge, Seebohm and Ashley. 


We cannot definitely determine when the feudal 
| system was established in England. We must remem- 
| ber that writing was not common earlier than the 
Norman conquest, and though there are charters of 
large grants of land, with the privileges of sac and soc, 
| dating from a period much earlier, yet there are no 
| exchequer rolls till much later, and the absence of 
‘such information as these rolls would afford has 
| led some learned legists, such as Nicholas Bacon, 
| Spelment and Coke, with later legists, to conclude 
that the feudal system did not exist in England 
| before the Norman conquest. We know, however, 
‘that Canute created Palatine earldoms — little buffer 
| states to ward off foreign invasion, and that he 
‘granted to these very extended powers, judicial and 
| otherwise, very similar to those which were exer- 
|cised by the greater barons of France. But there 
were other baronial estates throughout the kingdom, 
| especially in the instances of the great religious 
/houses which were founded on feudal principles. 
The process of commendation began in England 
almost as soon as it did in France, and was attended 
by similar results. It certainly implied feudal re- 
lations with the power of feudal jurisdiction, but 
‘while we think it undoubted that feudal courts 
| did exist in England before the Norman conquest, 
'they yet never acquired the power which similar 
courts exercised in France. 

The local courts of the Hundred and Shire were 
always very tenacious of their rights and were a 
constant check on the baronial courts. We shall not 
attempt to define the functions of the baronial 
‘courts, other than to say that the suits that came 
within the jurisdiction of the court baron were those 
that related to the land of the baronage, and over 
the vassals and freeholders, in which the baron was 
/ personally interested. While the court custumary 
took cognizance of the jurisdiction of tenants, copy- 
holders of fief land, and domestics, the court leet 
was a police court founded on royal grant and exer- 
cising authority over all living within the barony, 
together with the scrutiny of the frankpledge, so 
far as this function existed in the barony. The 
conquest by the Norman William brought about 
some important changes in the judicial system of 
England. The local courts with their independent 
judicial power might have a result similar in some 
degree to that produced by the independent juris- 
diction of the feudatories of France, might have an 
isolating or separating effect. The county courts 
exercised a supreme and independent power, and 
the natural effect of that would be the isolation of 
the county. This was a threatening evil which the 
keen eye of William at once detected. He saw that, 
while it was necessary to preserve the local courts, 
it was also necessary that there should be some sys- 
tem for the concentration of judicial power, and he 
created the Curia Regis, as the great central court 
of the kingdom, the supreme court of appeal. But 
William had come from a country where feudalism 
exercised unlimited power. He was the grand 
seigneur of Normandy, and his whole life had been 
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a long and bitter contest with the barons of his 
duchy. His own hard experience had taught him 
the evils of the feudal system, and the power of the 
local courts in England, limiting the power of the 
feudal courts, must have been most gratifying to 
him, and his purpose now was to strengthen the 
powers of the local courts, but also to give more 
concentration to the whole judicial system by the 
establishment of a great court of appeal, limiting the 
powers of the local, as also of the baronial courts. 
William does not seem to have dispossessed at first 
the English barons of their estates, except such as 
had actually taken up arms against him, but, during 
his absence in Normandy, the English barons, es- 
pecially in the north, had revolted, and, on Wil- 
liam’s return, he confiscated the estates of such 
English barons, and distributed them among his 
Norman followers. But that he did not dispossess 
very many may be learnt from Doomsday Book, 
that remarkable register of both the reign of Wil- 
liam and of Edward the Confessor. In his new 
distribution of estates, William limited the powers 
of the baronial courts, while he separated the es- 
tates, allowing no one baron to hold an extensive 


estate in any one county, and he further required ! 


that each baron, even a baron holding of a mesne 
lord, should do fealty and homage to himself. 
Though it is more than probable that William in- 
troduced the incidents of feudalism, and imparted 
a new character to English feudalism, yet through- 
out the whole of his reign he held the government 
with a firm grasp. On his death, his son, William 
Rufus, succeeded, while Robert, his elder brother, 
received Normandy. On his accession, the Red 
King was very popular, and the Norman barons 
were especially jubilant. Rufus had not shown any 


capacity for government; he was regarded as weak, | 


and the Norman barons in England thought it a 
good opportunity for strengthening the power of 
the baronial courts. But they did not understand 
the man with whom they had to deal. Perhaps 
rather wanting in principle, or consistency of pur- 
pose, Rufus was a dutiful son, in that he took pride 
in carrying out the plans of his more able father, 
and when the barons took up arms and offered the 
throne to Robert, Rufus very speedily quelled the 
revolt and confined the jurisdiction of the baronial 
courts to the limits under which they were placed 
by his father. In his injustice, however, and his 
desire to rule arbitrarily, he limited the jurisdiction 
of the local courts. 

Fortunately, his reign was a short one, and his 
younger brother succeeded. Henry was more able 


than his brother, the Red King. He had seen that | 


in his contest with his Norman barons, Rufus had 
had to depend on the support of his English sub- 
jects—a Norman king depending on Englishmen 
to fight his battles against Norman barons. 
saw that the strength of the throne lay with his 
English subjects, and his effort now was to foster 
the English spirit; he threw himself on the sym- 
pathy, he sought the affection and support of the 


Henry | 


English people, and some few years after this, 
Henry, a Norman king, at the head of an English 
army, wiped out the stain of Hastings by the more 
glorious victory of Tenchbrai, which reduced Nor- 
mandy to a mere appendage of the English crown. 
But, on the eve of his coronation, Henry tssued a 
charter, re-establishing the local courts, giving them 
all the vigor they had had previously. He, too, 
followed his father’s principle of avoiding the redis- 
tribution of territory and jurisdiction on a large 
scale, while by centralization and systematic machin- 
ery he sought to unite the kingdom under a strong 
royal administration. He strengthened the county 
courts, while he facilitated access to the Curia Regis. 
He granted charters to the boroughs and authorized 
the establishment of guilds. There was one thing, 
however, still necessary to the more full carrying 
out of the judicial system; there were local courts 
and there was the great central court of the Curia 
Regis, but it was further necessary to bring these 
more in touch with one another, so that the working 
| of these courts might be more in unison. The sher- 
iffs of the county courts had very much abused their 
powers; the collecting of the taxes had been almost 
entirely confided to them and a part of the assess- 
ment was finding its way into their own private 
purse. This was a constant cause of complaint, 
and the privilege of farming their own taxes was 
granted to the boroughs by the statute of Firma 
Burgi. To meet the difficulty arising from the con- 
duct of the sheriffs, and at the same time to bring 
the county courts and the Curia Regis more closely 
together, Henry fromed a system of itinerary juris- 
diction. All England was divided into judicial dis- 
tricts, or circuits, which were to be visited twice 
each year by judges. who were also members of the 
Curia Regis. These visits of the justices took the 
place of the sheriff's tourn, when he met the county 
court at its great semi-annual meeting. On these 
occasions of holding the circuit courts, twelve repre- 
sentatives from each Hundred who came to be called 
_a jury of presentment, presented a detailed account 
of the state of the Hundred —as to the observances 
of the Frankpledge, the subordinate administration 
/ of justice, and the financial condition — and on this 
report was fixed tne rating and assessment of each 
Hundred. By these circuit courts held by the 
barons of the Curia Regis, Henry brought the su- 
preme jurisdiction in close touch with the organiza- 
tion of the county court and at the same time lim- 
ited the judicial powers of the barons. But Henry 
did not live long enough to fully carry out his plan, 
and it was left for his grandson, Henry II, to com- 
plete. In the interval occurred the anarchy of 
Stephen’s reign, when there was an almost entire 


_reversal of the judicial measures of the previous 


Norman kings. The barons once again made an 
effort to establish in their full vigor the baronial 
courts. In opposition to the ordinances of the first 
| William and Henry, they erected strong castles on 
| their estates, and assumed all the bearing of inde- 
pendent feudal barons. The Curia Regis met very 
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irregularly, the system of itinerant judges was not 
maintained, and the administration of justice fell 


into utter disorder, so that when Henry II came to | 


the throne, it was necessary to remodel the whole 
system. He not only restored the circuit courts, 


but by the assize of Clarendon he reorganized the | 
jurisdiction of the counties and Hundreds and at | 
the same time regulated the duties and functions of | 
Henry also caused the adul- | 


the itinerant justices. 
terive castles, which the barons had erected in 
Stephen’s reign, to be razed, and again limited the 
powers of the baronial courts by compelling the 
barons to take part in the business of the county 
courts. 

One of the principal events of Henry’s reign was 
his quarrel with A’Becket. We must recall that 
in the Anglo-Saxon period the clergy in their differ- 
ent orders had taken part in the administration of 
justice in the several local courts, but one of the 


first acts of William I was to remove clerics from | 


all these courts and to establish ecclesiastical courts ; 
but the ordinance which determined this failed to 
define the sphere of these ecclesiastical courts, or in 
any way to point out the nature of their organiza- 
tion, or to establish any form of final appeal. This 
naturally led to difficulties; it opened the door to 
irregularities and to conflicts between the church 
and state. Just then the canon law was beginning 
to acquire force, and the Papal See was putting 
forth its most undisguised claims to supremacy. 
But as yet the Church of England was too weak, 
or may we not rather say that the leaders of the 
Anglian church, Lanfranc, Anslem, Theobald, were 
too wise to allow tne church to be brought in con- 
flict with the royal power. The compromise be- 
tween Anselm and Henry I is credited to both the 
archbishop and the king, and shows a strong desire 
not matters far. The relations of 
Rufus to the church were anything but honorable, 
but his power over the church if harsh, at 
least firm constant. Henry’s relations were 
more intimate and peaceful. In the reign of Ste- 
phen, however, the church shared in the general 
confusion; she put forth claims to which she nad 
hitherto presumed, and Stephen was not in a posi- 
tion to resist Matters were in this 
unsatisfactory condition, arising very largely from 
the undefined position of the church, and especially 
the undefined character of its jurisdiction, the result 
of the omission of William ordinance, when Henry 
II came to the throne. 


to press too 
was, 
and 


these claims. 


been compelled to establish her own courts, she was 
excluded from taking part in the secular courts of 
the country, and she naturally reverted to the canon 


law, and an appeal from her own courts, whose | 


jurisprudence was the canon law, would in due 
course be to the higher church courts, and ulti- 
mately the Pope. When Henry came to the 
throne, Hildebrand had passed away, but his spirit 
still animated the Papal See. The Codox Gratiani 
had already become the supreme law of the church. 
Becket had studied Roman law, as also canon law, 


to 


The Anglian church had | 


| at Bologna and Rome, and when in Rome he had no 
| doubt imbibed largely of the spirit of the church 
there—the spirit of Hildebrand—and we must 
admit that he was perfectly consistent in maintain- 
|ing the rights of the church — perfectly consistent 
in maintaining the powers of the church courts with 
their ultimate appeal to the Papal See. The contest 
between himself and Henry II we all know and its 
results as recorded in the constitutions of Clarendon, 
| which determined the powers of the church courts. 
|It is quite true that in John’s reign, the church 
| again acquired increased power, but, in the reigns 
of the first and third Edwards and Richard II, acts 
were passed, as the statutes of Mortmain, of Prae- 
munire, and of Provisors, which brought the church 
| completely under the control of the crown, and for- 
| bade any appeal to the Papal See. 
| he reign of Henry II is undoubtedly one of the 
| most important in English history from every point 
of view, but especially in the sysytematic organiza- 
tion of English jurisprudence, and in defining the 
judicial powers of church and state. The work 
furthered by Henry was carried on by Edward I. 
|The house of commons had come into existence, 
and though its powers were still limited, it yet 
strengthened the crown. But Edward was a lawyer 
of a high type. He had studied at Bologna under 
the elder Accursius, and the younger Accursius ac- 
companied him on his return to England, and legal 
studies began to receive much more attention than 
hitherto. The church, jealous of any infringement 
on its authority, jealous of any interference with the 
operation of canon law, jealous, too, of that spirit 
which was beginning to show itself in the teaching 
of Arnold of Brescia, of William of Ockham, and of 
Abelard, succeeded in closing the doors of the Uni- 
versity of Paris, and even of Oxford, against the 
But Edward, acting apparently 
on the advice of Accursius, established chairs of 
civil law at Oxford, and from that time we have a 
list of able legists who obtained their education 
there, such as Bracton and Littleton, and, at a later 
period, Coke and Seldon and Spelman 

There is one feature in the history of our English 


study of civil law. 


common law which we must not fail to notice, and 
that character. Our 
Anglo-Saxon ancestors not only brought their sev- 
eral courts with them from their German home, they 
brought their whole judicial system. From the 
earliest laws of Ethelbert and Ina down to our day, 
we may mark each step in the very gradual advance 


is its distinctive Teutonic 


of legal learning, and judicial administration, and it 
cannot but command our admiration that in all the 
changes of our Constitution, our English legal sys- 
tem has developed entirely free from external influ- 
ence. The Norman kings must naturally have had 
a strong leaning rather to Roman than Anglo-Saxon 


| jurisprudence, though as yet the Roman law had not 


received much attention, even in France; but Wil- 
‘liam I, with his sons, Rufus and Henry, not only 
accepted the law of Edward the Confessor — the 
purely English code —they strengthened its opera- 


| 
| 
| 
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tion to their utmost power, while they maintained 
the Teutonic system of the Hundred and county 
courts. By the reign of Henry II the Roman was 
almost universal on the continent. Teutonic Ger- 


many even accepted it, the result of the close con- | 


nection of Germany with Italy, and the establish- 
ment of the holy Roman empire. 
was then also operative in the church everywhere in 
Europe, and not least in the church courts of Eng- 
land, always, however, subject to royal supervision. 
The church, indeed, had the monopoly of learning, 
and the members of the Curia Regis were almost 
without exception clerics, skilled in canon law, and 
learned in Roman law, and we might naturally sup- 
pose that they would have to some extent influenced 
the development of English jurisprudence in the 
direction of the Roman or the canon law. But there 
is no trace of such influence, except, perhaps, in the 
learned treatise of Glanvil. Glanvil was a cleric, 
a strong churchman, and is said to have been the 
most learned canonist of his day; he was, too, a 
member of the Curia Regis, more than once doing 
circuit. Indeed, Henry II seems to have had such 
confidence in him that he entrusted him with the 


But canon law | 


| proper system of jurisprudence, most arbitrary in 
| its decrees, doing nothing to elevate the people, 
| would yet seem to have been necessary, in the sad 
/ weakness of the central government, to restrain the 
wild, turbulent spirits of the ignorant and undis- 
ciplined hordes that had overrun the greater part of 
Europe. The wheels of time may move swiftly, but 
the development of systems not merely moves 
slowly, but pursues a course often very diverging. 

We have tried to follow the devious course of 
French law from tne crude Salic code, or the de- 
graded form of Roman law under the degenerate 
Merovingians, both heathenish in their character, 
till we reached the thirteenth century, with the 
etablissements of St. Louis, in which the influence of 
Christian principles is evident. We have also en- 
deavored to trace the much more even tenor of the 
growth of English law, from the law of Ethelbert 
to the enactments of the Edwards, with the learned 
treatises of Glanvill and Bracton, and resulting in 
a system essentially Teutonic, but wihtout the vague- 
ness or the asperity of the old Teutonism, for it is 
a Christianized Teutonisin. 


QueEN’s University, Kincston, CANADA, 


drawing up of code, and the result is his Tractatus ' 


de Legibus Anglia. The form in which that codifi- 
cation of English law is presented is undoubtedly 
the form of the canon law, perhaps the most exact 
form in which it could be presented; and to this 
exactitude in the form of English law we are very 
largely indebted for its present character. The 
form which the code of English law assumed under 
Ralph Granvil was adopted by Bracton and by Lit- 
tleton, and also in Fleta, indeed, by every writer on 
English law down to our own day.(5) 

Now, in looking back over the history of legal 
development throughout the middle ages, and es- 
pecially on the continent, we at first see little but 
confusion and sometimes even retrogression, Roman 
law and Roman lawyers seem lost, only to be slowly 
recovered after centuries: later the crude systems 
of Teutonic law prevailed, or if, as in France under 
the Merovingians, Roman ideas and Roman institu- 
tions still retained some influence, they were sadly 
debased, and the best legal ideas of the ninth and 
tenth centuries are not so good, shall we say not so 
modern, as those of the third and fourth. But 
closer retrospection may lead us to alter our opin- 
ion. and we discern that notwithstanding the con- 
fusion and seeming retrogression there had been 
undoubtedly advance. If at first 
vagueness, yet out of that vagueness precise ideas 
and well defined legal systems gradually developed. 
The influence of the old heathen world was passing 
away, and Christian ideas and Christian practices 
were, through the working of the Roman church, 
beginning very gradually to prevail. And even the 
feudal system, oppressive as it was, devoid of any 


a 


there was 





(5) This is very fully treated in the very able work, The His- 
tory of English Law. What is here said does not refer to the 


chancery law, as this has been much more influenced by Roman | 


law. 


much | 


——_4—— 
INSANITY IN CRIMINAL CASES. 


By W. H. Parry. 


No rule of law is ever settled until it is settled 
right. The test of insanity in criminal cases, which 
is now upheld by the courts of England and by the 
majority of the courts in the United States, is 
unscientific and inhumane. Courts of law have 
always been fond of the old and prone to reject 
the Courts and their 
decisions are based on the decisions of the jurists 
of the past. Their conservatism been their 
strength. But in dealing with the question of in- 
sanity the conservatism of the courts has proved a 
|source of weakness rather than of strength. The 
|desire of judges to reject new theories and wild 
| vagaries has caused them to ignore the results o 
modern medical research upon the subject o 
insanity. In their reverence for ancient rules o 
law, they have failed to keep abreast of the scien- 
tific progress of the times. Clinging to a test of 
insanity, because it is old, has caused them to lose 
sight of the fact that “time makes ancient good 
uncouth.” . 

The only way to arrive at any rational conclu- 
sion as to what is a proper test for determining 
{criminal responsibility, is to analyze the various 
itests that have been applied by the courts in the 
history of our jurisprudence, and then to ascertain 
\if any one of those tests harmonizes with the 
| teachings of medical science, on the one hand, and 
| the interests of society on the other. 

All systems of law recognize the inhumanity of 
It 


new. rely on precedents 


has 


‘punishing a totally insane person for his act. 
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was a maxim of the Roman law that “a madman’s| herbert said “an idiot is one who knows noi to 
madness is his only punishment.” The early tell twenty shillings, nor knows who is his father 
commentators on the English common law recog- | or mother or his own age.” There is little in 
nized insanity as a defense to crime, but the tests Fitzherbert’s test of idiocy that’is entitled to com- 
adopted for ascertaining insanity were crude and|mendation. A person might be hopelessly insane 


imperfect. It was only in the most extreme cases and yet be able to tell all the things that Fitzherbert 
If the superintendents of the insane 


that the early law exempted insane persons from mentioned. 

responsibility. We find a statement of the early | asylums of the United States and England were 
law on insanity in a case decided exactly three | to post notices that they would release from their 
centuries and a half ago. In the case of Reniger | respective institutions every inmate who was able 
v. Fogoffa (1 Plowden’s Reports, 19), decided in| to county twenty pieces of money or who knew who 
1551, it is laid down as a proposition that “if a! his parents were or who knew his age, I venture 
man non sane memoriae kills another, although he|to prophesy that there would be very few of the 
has broken the words of the law, yet he has not | inmates who would not be able to pass the exami- 


broken the law, because he had no memory nor 
understanding, but mere ignorance, which came to 
him by the hand of God; and, therefore, it is called 
involuntary ignorance, to which the law imputes 
the act, inasmuch as there is no fault in him, and 


for that reason he shall be excused, feeling he is} 


ignorant by compulsion.” The case of Reniger v. 
Fogoffa thus stands for the proposition that to 
excuse a man from homicide, because of mental 
incapacity, he must be of mon sane memoriae, that 
is, he must have “no memory nor understanding, 
but mere ignorance, which came to him by the 
hand of God.” Under this test no man would be 
excused unless his mental capacity were inferior 
to that of many animals of the lower order. I was 
reading an incident recently, describing how a 
naturalist placed a turtle in a box which contained 
various obstacles, and then waited for developments. 
The first time the turtle went around the box it 
took it thirty-five minutes to make the journey. 
It went first this way and then that, but finally 
discovered a way to avoid the obstacles. On the 


nation. The test suggested by Fitzherbert has prac- 
tically no value whatever. A child stolen from his 
parents in infancy might in later life be entirely 
unable to tell who his parents were or even to 
know his own age. But there is no necessary im- 
plication from such ignorance that he is insane. 
Again, a person might be ignorant of the value of 
money or even be unable to count money and 
yet be perfectly sane. I remember seeing a woman 
testify in court on one occasion, who did not know 
how old she was. Yet no one inferred from that 
|that she was insane. Fitzherbert has given us a 
test of ignorance rather than one of insanity. It 
would classify as insane many persons who are 
merely ignorant, and it would exclude from the 
ranks of the insane the majority of the persons 
| who are now confined in insane asylums. Most 
|insane persons know how to count and their eyes 
| often glisten at the sight of money. They usually 
remember their parents. I recall talking to an idiot 
|who took great delight in telling everyone he met 
|how old he was. A practical application of Fitz- 





second trip it remembered what it had discovered herbert’s test would, therefore, bring rather strange 
on the first, and avoided the obstacles in the way | results. The test is not worthy of serious consider- 
that it had found before that they could be avoided. ation at the present time, and is only interesting as 
Before long the trip which at first took the turtle | showing the utter ignorance of the early law 


thirty-five minutes was made in as many seconds. 
That turtle was certainly possessed of a memory. 
On the second and subsequent trips it distinctly 
remembered what it had discovered on the first. It 
must also have possessed some degree of under- 
standing or else it would have failed to have profited 
by its former experience. The test given in Reniger 
v. Fogoffa was that to excuse a person from homi- 
cide he must have “no memory nor understanding.” 
The turtle alluded to had both memory and under- 
standing. A person with a mental capacity equal 
to that of the turtle would, therefore, not be 
entitled to the benefit of the test. We are, there- 
fore, justified in stating the early test of criminal 
responsibility of the common law to be that in 
order to escape responsibility for a criminal act 
the person accused must have less mental capacity 
than a turtle. 


Fitzherbert, a law writer, who died in 1538, gave 
a test of idiocy that is almost as unsatisfactory as 
that given in the case of Reniger v. Fogoffa. Fitz- 


writers as to the 


| true nature of insanity. 
| Edward Coke, 


who was born in 1552 and died 
in 1633, was one of the greatest of the early com- 
|mentators of the common law. In Beverley’s case 
G4 Coke, 123b), and again in the third volume of his 
| Institutes, he indicated the classes of persons who 
were recognized by the law as being non compos 
mentis. Lord Coke divided them into four classes: 
“First, the idiot or fool natural; second, he who 
was of good and sound memory, and by the visi- 
tation of God has lost it; third, Junaticus, qui gaudet 
lucidis intervallis, and sometimes is of good and 
sound memory, and sometimes non compos mentis; 
'and fourth, by his own act, as a drunkard.” 

In discussing Beverley’s case, Coke, in his capac- 
| ity as reporter, takes occasion to say that “ the pun- 
|ishment of a man who is deprived of reason and 
understanding can’t be an example to others.” He 
_also states that “no felony or murder can be com- 
| mitted without a felonious intent and purpose.” 
' Although a drunken person is included by Coke in 
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a | 
his classification of those who are non compos mcentis, 


he does not exempt the drunkard from criminal 
responsibility as he does the other persons who are 
deprived of memory and understanding. In the 
third volume of his Institutes, on page 50, he says: 
“As for the drunkard who is voluntarius daemon, 
he hath no privilege thereby, but what hurt or ill 
soever he doth, his drunkenness doth aggravate it.” 
Coke also points out in Beverley’s case that a person 
non compos mentis is criminally responsible if he 
kills or attempts to kill the king. The reason alleged 
for permitting an insane person to be punished for 
high treason, though not for other offenses, was 
that the persons of kings are “so sacred that none 
can offer them any violence.” This exception to 
the general rule that persons non compos mentis are 
irresponsible, was founded on a rather mythical 
basis, and no longer prevails. In fact, two of the 
leading cases of the nineteenth century, where in- 
sanity was relied on as a defense, were the trials 
of Oxford, in 1840, for shooting at Queen Victoria, 
and the trial of Guiteau, in 1881, for the assassina- 
tion of President Garfield. And in the last year of 
the eighteenth century, Hadfield was acquitted on | 
the ground of insanity, for the attempted assassina- | 
tion of King George III. 


When Coke said that no felony or murder could 
be committed without a felonious intent and pur- 
pose, he gave utterance to a statement that was a/| 
credit to himself and a tribute to the humanity of | 
the law. But when he attempted to define the test. 
of irresponsibility he practically nullified the idea to! 
which he had given utterance, when he said that the | 
act does not make the man guilty, unless the mind | 
be guilty. Lord Coke’s rule was that to exempt a} 
person from punishment, for his criminal act, on! 
the ground of being non compos mentis, he should | 
“wholly have lost his memory and understanding.” | 
The most sweeping attack ever made on Lord | 
Coke’s rule was given by Erskine in the Hadfield | 
case, who asserted that “no such madness ever 
existed in the world.” 

Coke practically reiterated the measure of re- 
sponsibility given in the case of Reniger v. Fogoffa, | 
where it was stated that to excuse a man for his 
homicidal act, he must have no memory or under- | 
standing. The turtle incident is, therefore, as ap- 
plicable to the test of Coke as it was to that given 
in Reniger v. Fogoffa. It would doubtless be diffi- 
tult, as Erskine suggested, to discover a maniac who 
could be held to be exempt from criminal responsi- 
bility under a literal interpretation of Coke’s test. | 
Even the raving maniac or the jabbering idiot is 
not wholly deprived of his memory and understand-| 
ing. The word “ wholly ” is so broad and sweeping 
that it practically leaves no latitude at all. Few 
(features, however bereft they may be of reason, 
but what have some understanding and reason. A 
laby puts its little hand on the stove and the hand 
burnt. The baby does not put its hand there the 
second time because it has memory and under- 


YUH 


standing sufficient to enable it to avoid repeating a 
painful experience. Another rule of law provided 
that infants under seven were conclusively pre- 
sumed to be incapable of forming a criminal intent. 
But as babies possess to some degree both memory 
and understanding, the test of mental responsibility, 
given by Coke, is so broad that it would even hold 
babies liable for breaking the law if another rule 
were not provided for their protection. If Coke’s 
test were applied in the animal world you would 
have to descend to the lower animals before you 
would find any that would be exempted from pun- 
ishment for their wrongdoing. In the realm of 
human beings it is difficult to imagine a creature 
so devoid of reason, and with a mind so diseased, 
that he is possessed of no understanding whatsoever 
and is incapable of remembering a single thing that 
ever happened in his life. 

If Coke realized the full significance of the ex- 
pression he used, namely, that the person should 
“ wholly have lost his memory and understanding,” 
he must have perceived that it would be almost 


|impossible to find any law-breaker demented 


enough to be entitled to the benefit of the rule. 
It does not require a very extensive acquaintance 
with lunatics to know that nearly all possess some 
memory and more or less understanding. Under 
Coke’s test the mono-maniacs or those afflicted 
with other forms of partial insanity would have had 
to suffer for their acts, however free they might 
have been from a felonious intent. 

Nothing shows more conclusively the inadequacy 
of the test of irresponsibility, which required per- 
sons to be totally deprived of memory, than the 
fact that a phenomenal memory is often found in 
idiots. It would, of course, be an exaggeration to 
say that a phenomenal memory is an indication of 
insanity, yet it is not unusual to find an insane per- 
son with a memory of which any sane person might 
be proud. Hadfield was undoubtedly insane when 
he attempted to assassinate King George III, yet he 
could not in any sense be said to have been de- 


_prived of his memory. On the contrary, Erskine 


said that “he could have communicated at that 
moment every circumstance of his past life, and 
everything connected with his present condition, 
except only the quality of the act he was 
meditating.” 

It is related of an imbecile boy that he could 
stand and watch a long line of freight cars pass 


| by, and then could repeat, without hesitation, the 


number painted on each car, giving the cars in the 


|order in which they passed. Any one who has 


ever tried this will have discovered that it is an 


almost impossible feat for the average sane person, 


of sound mind and memory. Yet it was an easy 
thing for this half-witted boy. 

Perhaps no other musician in America has ever 
been possessed with as wonderful a memory as 
“Blind Tom” for remembering the notes of a 
new and difficult musical composition. To play to 
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him was like playing to a phonograph. He could 
repeat, without an error omission, the most 
difficult selection, in its entirety, even if he had 
never heard it before. Yet his marvelous memory 
was linked with a feeble mind. 

The total deprivation of memory and understand- 
ing test is, therefore, defective in two respects. 
In the first place, comparatively few, if any, luna- 
tics are sufficiently deficient in mental capacity to 
meet the requirements of the test, and thus escape 
punishment for their uncontrollable acts. In the 
second place, the branch of the rule requiring a 
total deprivation of memory is not founded on any 
logical basis, as idiots, instead of being deprived 
of memory, are often the possessors of better memo- 
ries than persons of sound mind. 


or 


The end which Coke had in view in formulating 
a measure of irresponsibility was an admirable one. 
He saw, as the Roman jurists saw, that to punish 
a madman for his act would be folly. On the one 
hand, no good could possibly result from punishing | 
a man for what he cannot help, since the reasons | 
on which the doctrine of punishment is based 
would not apply in such a case. Besides, it would 
be an injustice and an act of inhumanity to the 
insane person who happened to break the law. 
On the other hand, it would not deter other insane 
persons from committing similar offenses. There- 
fore, Coke wisely wished to release persons non 
compos mentis from the penalties which they would 
otherwise have to suffer for their uncontrollable 
deeds. But the test of insanity which he chose 
defeated the very purpose of its existence. A test, 
formed at a time when the nature of the disease of 
insanity was entirely misunderstood by both lawyers 
and doctors, it is litthe wonder that it should be 
illogical, imperfect and wholly unsatisfactory. Not | 
over a hundred years ago the test of Coke was | 
indorsed by many distinguished jurists, but it is | 
safe to say that no court in the United States or | 
England would uphold it without some modifica- | 
tion at the present time. We may, therefore, place | 
Coke’s test side by side with that of Fitzherbert 
and its counterpart, the turtle test of Reniger v. 
Fogoffa, and consign all three to the ignominy of 
oblivion. 

Side by side with Edward Coke, as one of the 
great commentators of the common law, must be 
placed the name of Sir Matthew Hale. Coke and 
Hale exerted an unmeasurable influence upon our 
law as ig stands to-day. They gave a fixity to the 
common law, and in many respects the law has not 
been changed since they- fixed it. Modern courts 
may have modified -the rules of insanity handed 
down by Coke and Hale, but the modifications 
have been gradual, and most courts have found it 
hard to tear away from the ancient moorings. The 
decisions of the present time are influenced by the 
writings of Coke and Hale upon the subject: of in- 
sanity. To Coke and Hale as jurists all honor is 





due. They codified and simplified the common 


law. They brought order out of chaos and helped 
to establish the common law upon a secure founda- 
tion. Far be it from me to disparage their works 
or mission. But the point which I am urging js 
that Coke and Hale should not be considered as 


| authorities at the present time upon a subject which 
| was but little understood at the time they wrote. 


Coke and Hale were, perhaps, as well informed 
about diseases of the mind as any of their con- 
temporaries. But the doctors of the period were 
groping in the dark on the subject of insanity. 
The legal tests of Coke and Hale were founded on 
the medical opinion of the time. But the alienists 
of to-day, fortified as they are with the results of 
the careful investigations of a century upon the 
subject of insanity, assert.that the doctors of three 
centuries ago were in almost entire ignorance of 
the real nature of insanity and of the proper ways 
of treating the disease. In the 
treatment of the insane, it is 
barbarous treatment that was insane 
persons but little more than a century ago. Mad- 
men were confined in dungeons, chained like wild 
beasts in their cells, and exhibited by their keepers 
to the curious throngs that came to see them, in 


light of the modern 
hard to 
accorded to 


realize the 


much the same style that a keeper of a menagerie 
shows off his caged beasts to the admiring crowds. 
People took delight in throwing sticks and other 
things at the madman, and otherwise taunting him, 
just to see what he would do. The feelings of the 
insane persons were not considered at all. The 
brutal treatment of a maniac aroused no particular 
sympathy for him. The only thing considered then 
was what the courts have never tired of harping 
on, namely, the interests of society. 

Physicians formerly made no attempt to cure the 
person who was non compos mentis or to alleviate 
his condition. The cruel treatment that insane per- 
sons received must surely have aggravated their 
insanity. If a sane person had been compelled to 
undergo the same tortures to which the madman 
was subjected, it would have been enough to have 
driven him from sanity to madness. Physicians 
did not even treat insanity as a disease. It was 
not until about 1790 that Tuke, a Scotch physician, 


| Pinel, a French, and Rush, an American, convinced 


people that insanity was really a disease. Tuke, 
who was a Quaker, founded the “ Retreat,’ at 
York, where the insane were released from their 
chains and dungeons and treated humanely and 
kindly. About the same time Pinel was doing a 
similar service for the insane of France. Thus, it 
is but a little over a century since physicians have 
begun to fathom the mysteries of insanity and to 
treat the poor unfortunates, who are afflicted with 
diseased minds, like human beings instead of beasts. 
The medical authorities of to-day absolutely and 
unqualifiedly repudiate the opinions which were 
held regarding insanity by the physicians who lived 
prior to the time of Tuke and Pinel. 

The rules of Coke and Hale for ascertaining in- 
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sanity were based upon the opinions of contempo- 
rary medical authorities. If modern medical sci- 
ence conclusively shows that the physicians of a 
former age were in almost utter darkness as to the 
inherent nature of diseases of the mind, their teach- 
ings should no longer be valuable to our courts as 
a guide. It appeals to a judge’s respect for con- 
servatism to be able to uphold a rule of ancient 
standing, which has received the indorsement of so 
great a commentator as Sir Matthew Hale. 


insanity has been interposed as a defense, I have | 


found it repeatedly asserted by judges that they did 
not favor the adoption of a new test since there 
was an old test that had been passed upon by 
other jurists and had betome imbedded in the law. 
This reverence for things that are old and rules 
that are fixed has often led judges to entirely over- 
look the reasons to which the old rules owe their 
existence. The old maxim that when the reason 
of a rule is gone the rule itself should go, is cer- 
tainly applicable to the tests of insanity given by 
the early law writers. The old tests owed their 
origin to the medical opinions of their day. Since 
those medical opinions were ignorant and errone- 
ous, the legal tests based upon them are valueless. 
If Coke and Hale relied on contemporary medical 
authorities,-why should not modern courts rely on 
contemporary medical authorities? It is certainly 
more logical to follow the medical science of the 
twentieth century than to that 
seventeenth. 


follow of the 

Hale was born in 1609, and was appointed lord 
chief justice of the King’s Bench in 1671. His 
famous work, “ Pleas of the Crown,” which includes 
his discussion of part‘al and total insanity, was writ- 
ten about fifty years after Coke wrote his Institutes. 
The test of insanity given by Hale in the * Pleas of 
the Crown,” has been referred to in numerous cases 
and was quoted by Lord Campbell in his opinion in 
the celebrated McNaughten case. 


Hale’s position was in advance of that of Coke. 
He stated that for a person to be responsible for 
his crime it was not necessary that he should have 
a full use of his reason, but, as he expressed it, * 
competent use of it.” 


a 
Hale recognized the exist- 
ence of partial insanity, but at the time he wrote, 
partial insanity was not permitted to be interposed 
as a defense to a felony. The distinction between 
partial and total insanity, therefore, became of the 
utmost importance, for the accused could not avail 
himself of the defense of insanity unless his total 
insanity was proved. Lord Hale fully appreciated 
the difficulty of separating the two forms of insani y 
by any arbitrary standard, for he stated in a sentence 
of unusual merit that “it is very difficult to define 
the invisib!e line that divides periect and partial in- 
sanity, but it must rest on circumstances duly to 
be weighed and considered by the jury, lest on the 
one side there be a kind of inhumanity towards de- 
fects of human nature, or, on the other side, too 


In the | 
examination of about two hundred cases, in which | 


great an indulgence given to crimes.” But, feeling 
the necessity of fixing a definite line to divide the 
cases of partial and total insanity, he fixed the 
boundary between them in the following way. Hale 
said: ‘‘ The best measure that I can think of is this; 
such a person as laboring under melancholy dis- 
tempers hath, yet ordinarily as great understanding 
as ordinarily a child of fourteen years hath, is such 
a person as may be guilty of treason or felony.” 

The test given by Hale is preferable to the one 
|laid down by Coke, for while the latter requires the 
accused to be wholly deprived of memory and 
understanding, the former will acquit him if he 
hath not “* ordinarily as great understanding as ordi- 
narily a child of fourteen years hath.” Both tests 
are so narrow that it would be impossible under 
either to excuse a person from a felony on the 
ground of partial insanity. The only improvement 
to be noticed in Hale’s test, compared with that of 
Coke, is that it gives a chance to a person who is 
totally insane to be acquitted because of his insanity. 
It would be difficult to acquit anybody under the 
rule given by Coke. 

The fatal weakness of Hale’s test is the intentional 
omission of any provision which will permit a per- 
son partially insane to be excused from criminal 
responsibility, even if his insanity is the sole cause 
of his act. His test may, perhaps, be fairly accurate 
as a test of total madness or idiocy, but it falls far 
short of meeting the requirements of a satisfactory 
test of criminal responsibility. There are compara- 
tively few persons, who are sufferers from some 
form of insanity, who are possessed of less under- 
standing at ordinary times than children of four- 
teen. Total insanity comprises a comparatively 
| small number of the entire cases. All victims of 
| monomania, for example, which undoubtedly is an 
important branch of insanity, would be held re- 
sponsible under Lord Hale’s rule. The mono- 
maniac is as natural on subjects disconnected from 
his mania, as other men. Erskine, in his famous 
speech in the Hadfield case, told how he had been 
questioning a certain man for over an hour in a 
vain attempt to discover his insanity. Finally a 
physician gave Erskine the clue he had been seek- 
ing, namely, that the man believed himself to be 
Jesus Christ. Erskine then asked the man a ques- 
tion on the subject of his mania, and the man re- 
sponded, “I am the Christ.” 

A parallel anecdote came to my notice recently. 
A patient was confined in the New Jersey State 
asylum at Trenton, whom his friends believed to be 
sane. Upon application’ to the court, the judge, a 
man of high rank in the judiciary of the State, 
went to the asylum to satisfy himself as to the 
condition of the man’s mind. Dr. Ward, superin- 
tendent of the institution, accompanied the judge 
in his examination. Question after question was 
propounded and to each a sane response was given. 
When the judge had questioned until he was tired, 
and still there was no trace of insanity, the judge 
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and Dr. Ward turned to leave the room. Pausing 
at the door a moment the superintendent turned to 
the confined man and said: “ Well, John, we have 
it all settled now except the question of the divinity 
of Christ.” The sentence which the superintendent 


dropped had the same effect upon the patient as | 


dropping a spark would have on a barrel of gun- 
powder. In a second the explosion came. From 
being a quiet, apparently sane man, he was trans- 
formed into a raving maniac. 


the doctor were safely outside, the judge turned to the 


doctor and said: ‘“ Until that last sentence I firmly 
believed that that man was sane. 
now that you know your business.” 


In the instances mentioned each man was labor- 


ing under an insane delusion in regard to the divin- | 
ity of Christ, which is a rather common form of | 


delusion. On that subject they were irrational. 
The man of whom Erskine has told was grave 
but firm in his belief in the truth 
lusion. The man in the New Jersey asylum be- | 
came wild and raving as soon as the subject of | 
his mania was mentioned. If under the influence 
of his delusion either of those men had committed 
a criminal act, which was solely inspired by his | 
delusion, 
would hold him accountable for that act before the | 
bar of justice. If the insane delusion caused the | 
act, the man would be incapable of forming a crim- 
inal intent as to that act. He would not believe 
himself to be an offender against the laws of God | 
or man. To punish him for the act committed 


would in reality be to punish him because he is | 


afflicted with a diseased mind. Any law is inhu- 
mane that punishes a man for something that is his 
misfortune and not his fault. 
what the law, as laid down by Lord Hale, would 
do in a case like the one mentioned. Every per- 
son who is laboring under an insane delusion, every 
victim of monomania, every insane person, who has 
lucid intervals, in fact, every person who is not 
absolutely and unqualifiedly insane at all times and 
on all subjects, would be held strictly accountable 
before the law for an act which was the direct re- 
sult of his insanity, under Lord Hale’s rule. A 
law which provides that a lunatic is responsible and 
punishable for an act committed in a _ violent 
paroxysm of madness, just because in his lucid in- 
tervals his understanding equals or surpasses that 
of a child of fourteen, shows such an entire ignor- 
ance of the nature of mental diseases as to be un- 
worthy a place in any system of jurisprudence. A 
person who does a deed while in a temporary 
frenzy has no more control of his actions than one 
who is totally insane. If a man, partially insane, 
is impelled to do an act, solely because of his in- 
sanity, it is as unjust to punish him as it would be 
to punish the poor creature who is insane at all 
times and on all subjects. The test of Hale is, 
therefore, inadequate and incomplete, and falls far 
short of excusing from responsibility all the cases 


When the judge and | 


But I am satisfied | 


of his de-| 


it would be an unjust human law that | 


Yet that is exactly | 


that in the name of humanity and justice should 
be excused. 

Before accepting Hale as an authority on the 
subject of mental diseases it’ might be well to 
,examine a few of the notions that he entertained 
and see how they compare with the notions held 
‘by the people of the present day. In the “ Pleas of 
| the Crown,” Hale refers to one form of accidental 
|dementia as being what is “usually called lunacy, 
|for the moon hath a great influence in all diseases 
of the brain, especially in this kind of dementia; 
| such persons commonly in the full and change of 
the moon, especially about the equinoxes and sum- 
;mer solstice, are usually in the 
| distemper.” 

In a trial for witchcraft over which Lord Hale 
presided, he gave the following interesting charge 
|to the jury: ‘“ That there are such creatures 
witches I have no doubt at all. For, first, the 
Scriptures had affirmed so much. Secondly, the 
wisdom of all nations had provided laws against 
|such persons, which is an argument of their confi- 
‘dence of such a crime.” As a result of this exposi- 
| tion of the law the prisoners were executed for 
| witchcraft. 


height of their 


as 


Hale’s believing that the moon was a great cause 
| of mental disturbance and his belief that men should 
be executed for witchcraft were notions quite 
| touch with the current thought of the time. 


in 
But 


io beliefs belong to a by-gone age and our courts 


should not look for guidance on matters of insanity 
|to a time when such ignorance prevailed. 


After Lord Hale’s time the next test of responsi- 
| bility that we find in the English reports is the 
| famous, or rather infamous, wild beast test, that 
was given by Justice Tracy, ih 1724, in the trial of 
| Arnold for shooting at Lord Onslow. Many mod- 
ern law writers do not distinguish the various early 
tests of insanity, but designate them all under one 
head as the “ wild beast test.”” As a matter of fact, 
the wild beast test was not given until 1724. Though 
subsequent in point of time to the test of Lord Hale, 
the rule given by Justice Tracy is in reality a step 
backward. Like the other early tests it does not in- 
clude cases of partial insanity. It is a harder rule 
than the one given by Hale, for it applies to a much 
smaller number of cases of perfect insanity. It is 
obviously easier to prove a man an idiot under a 
rule that merely requires it to be proved that he is 
ordinarily possessed of less understanding than a 
child of fourteen, than to be compelled to show, in 
order to establish his idiocy, that he has no more 
memory and understanding than an infant, a brute 
or a wild beast. Few idiots are so totally bereft of 
reason as to be able to qualify under such a test as 
Justice Tracy gave. In Justice Tracy’s charge to 
the jury, in whose hands the life of Arnold rested, 
he laid down a rule of responsibility in these words: 
“Tt is not every kind of frantic humor or some- 
thing unaccountable in a man’s actions that points 
him out to be such a madman as is to be exempted 











e- 


ted 
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from punishment; it must be a man that is totally 
deprived of his understanding and memory, and 
doth not know what he is doing, no more than an 
infant, than a brute or a wild beast, such a one is 
never the object of punishment.” 

In the test given in Reniger v. Fogoffa, and in 
the one advanced by Coke, which are so similar 
that they may be linked together, it was stated as 
a bold proposition that the person who is to be 
held irresponsible must be wholly without memory 
and understanding. In neither instance was any 
way indicated of proving the person’s total depriva- 
tion of memory and understanding. Our analysis, 
therefore, revealed that a literal interpretation of 
either of these tests would require the person quali- 
fying under them to have a less capacity than either 
a baby or a brute. Justice Tracy’s position is, there- 
fore, a slight advance in that it does not require a 
less understanding and memory than is possessed 
by an infant or wild beast, but it requires that it 
shall be no greater. The advance, however, is so 
slight that it is hardly appreciable. The objections 
that were urged against Coke’s rule will hold with 
almost equal for the wild beast test. We 
have rejected Lord Hale’s test as being incomplete 
and unsatisfactory. The wild beast test, being even 
more objectionable than that given by Hale, must 
also be rejected. 


force 


The next test in chronological order is the one | 


holding a person responsible for his act if he is) 


capable of distinguishing between right and wrong 
in the abstract. There is a variation in the termin- 
ology of the different cases: which have adopted this 
test, but the cases in reality uphold the same meas- 
ure of responsibility. 
decided in 1760, where the test was first adopted, 
it was stated that in order to acquit the prisoner, 
he must be incapable of distinguishing between 
moral good and evil. In the trial of Bellingham 


for murder, at the Old Bailey in 1812, Lord Chief | 


land in 1831. 





so atrocious as murder.” There is no difference in 
meaning in the three statements of the test, but all 
are reducible to the same idea. 

The weakness of the test requiring a knowledge 
of right and wrong in the abstract was well ex- 
pressed by Hope, a Scotch jurist, in Gibson’s case 
in 1844, when he stated that “most madmen do 
admit murder to be wrong and punishable in the 
abstract.” Looking at crime as an abstract propo- 
sition it is perhaps as repulsive to most insane per- 
sons as it is to the average man whose reason is 
unimpaired. There is often to be found as high an 
appreciation of the good, the virtuous, and the true, 
among the inmates of an insane asylum, as is to 
be found among the people outside. The difficulty 
is that the insane person, although realizing per- 
fectly well that crime in general is wrong, either 


from a delusion or some other cause, may be en- 


tirely incapable of perceiving that some particular 
act is wrong. The person who is under a delusion 
often 


separates some particular act from the general 
to which it belongs. He may comprehend 
perfectly that murder, for example, is an offense 
against the laws of God and man, and yet may kill 
another, believing that he has a right to do it. 
The delusion which exists in his mind prevents him 
from seeing his own act in its true light, and he is 
unable to apply abstract principles to his particular 
case. Take, for example, the case of Rex v. Searle 
(1 Moody & Rob. 75), which was decided in Eng- 


class 


The prisoner was a religious fanatic 
who had always lived an exemplary life and had 


been very affectionate to his daughter. Being 


|under a delusion that he was ordered by the Holy 


Thus, in Lord Ferrer’s case, | 


» e | 
Justice Mansfield in his charge to the jury said | 
that in order to support the defense of insanity “ it | 
ought. to be proved by the most distinct and un- | 


questioned evidence, that the criminal was incapab’e 
of judging between right and wrong. It must, in 
fact, be proved beyond all doubt that at the time 
he committed the atrocious act with which he stood 
charged, he did not consider that murder was a 
crime against the laws of God and nature. There 
was no other proof of insanity which would excuse 
murder or any other crime.” Then in the trial of 
Kinloch before the: High Court of Justiciary, at 
Edinburgh, in 1795, Robert Dundas, the lord advo- 
cate, stated the test in yet another way. He said 
that the prisoner was within thaj degree of melan- 
choly and depression of spirits which, though it 
may border on insanity, is nevertheless accompanied 
with a sufficient share of judgment to discern good 
from evil, and moral right from wrong; 
never has and never can be sustained as a bar to a 





Ghost to shed human blood in order to obtain sal- 
vation, he killed the daughter that he loved. As a 
result of the acceptance of the delusion theory by 
the court, the prisoner was acquitted. But if it had 
been shown that Searle recognized as an abstract 
proposition that murder was wrong, as he doubtless 
did, the application of the test of right and wrong 
in the abstract would have sent him to the gallows. 


A similar case occurred in Massachusetts, where 


,a religious crank killed his child, believing that God 


| had commanded him to do it. 


which | 


trial, or a defense against punishment for a crime’ 


He knew that it was 
wrong to commit murder, but he did not believe 
that the general law against murder was applicable 
to his case. If the court had held that in order 
for him to escape responsibility he must have been 
incapable of distinguishing right from wrong in the 
abstract, his execution must necessarily have re- 
sulted. But as the judge stated that he was irre- 
sponsible if he was incapable of knowing that the 
particular act in question was wrong, his acquittal 
naturally followed. 

In answer to the objection that is raised to the 
right and wrong test by medical men, namely, 
that most persons who are admitted to be insane, 
still know the difference between right and wrong, 
Browne, in his Medical Jurisprudence of Insanity, 
replies that “if it were a test of insanity that was 





436 THE ALBANY 


LAW JOURNAL. 





required, the argument would have some weight, 
but as it is only a test of legal insanity or responsi- , 
bility which is wanted, it is quite beside the ques- 
tion.” Then, according to the position that Brown: 
has taken, there is no relation or connection be- 
tween actual insanity and legal responsibility. The 
irresistible conclusion derived from his statement 1s 
that a man may be indisputably insane, and yet be 
criminally responsible. But any rational or logica. 
test of legal responsibility must be based upon 
actual insanity. If a man’s act was the fruit of 
an insane mind, he should not be held responsible 
by the law. If he was, in fact, not insane at the 
time he deserves the punishment that the law pro- 
vides. Browne practically admits that men may 
know right from wrong, and yet be insane. But if 
insane, although knowing right from wrong, they 
are not fit subjects for legal punishment. If the 
objections urged by the medical men are valid 
against the right and wrong test as a test of in- 
sanity as to a particular act, they are equally valid 
against it as a test of legal responsibility as to 
that act, for if it is a test of insanity as to a certain 
act, it necessarily follows that it is a test of re- 
sponsibility for that act. Browne said the objec- 
tions of the medical men were beside the question, 
but, as a matter of fact, he was the one that was 
beside the question. If a man may be insane, and 
yet know right from wrong, any test of responsi- 
bility which dooms him to punishment solely on 
the ground that he is capable of distinguishing be- | 
tween right and wrong, is a test which is punishing | 
an insane man. But it is unjust to punish an in- 
sane person for an act resulting from his insanity, 
since he is incapable of having a criminal intent. 
The right and wrong test in the abstract is pre- 
ferable to the wild beast test given by Justice Tracy, 
since in extreme cases of total insanity there is a 
possibility of showing that a person was incapable 
of distinguishing between right and wrong in the 
abstract, while there is hardly a possibility of show- 
ing that a person had no more understanding than 
a brute or wild beast. It is difficult, however, to 
discover any improvement in this test over the one 
given by Lord Hale. A man incapable of know- 
ing right from wrong in the ahstract must neces- 
sarily be totally insane. This test, therefore, excludes 
all cases of partial insanity. The only appli- 
cation, then, that can be made of either test is for 
cases of total insanity. But in those cases it is as 
difficult to show that a man is incapable of dis- 
tinguishing between right and wrong as to show 
that he has no more understanding than the average 
child of fourteen, since children of fourteen are 
usually capable of distinguishing right from wrong. 
Being no improvement over Lord Hale's test, it 
must, like his, be rejected. It must give way to a 
rule that is in closer touch with modern scien ific 
thought. The only mission that is left to it is to 
. stand as a monument to the ignorance of the law- | 


yers and physicians of the eighteenth century on the 
subject of insanity. 

Every test that we have heretofore considered has 
been so narrow that persons were only excused 
from criminal responsibility in cases of complete 
insanity. The great and important class of cases, 
embracing those who are partially insane, is 
tirely excluded from the early tests. The 
maniac or the victim of an insane delusion were 
compelled by a cruel rule of the law to suffer punish- 
ment for a felony that was beyond their control. 
But in the last decade of the eighteenth century 
the light of science was beginning to break through 
The in- 
fluence of Tuke and Pinel was beginning to be felt: 
In 1800, in Hadfield’s case, the courts of England 
for the first time broke away from the ancient rules 
of law, limiting the cases of irresponsibility to those 
who were entirely insane. 


n- 


mono- 


the dark barriers of an age of ignorance. 


Hadfield had been an orderly in the English light 
dragoons. At a battle near Lisle, in 1794, he 
serious wound in the head and was leit 
lying in a ditch, his comrades supposing him dead. 


re- 
ceived a 


| Hadfield’s wound was of such a nature, according 


to the testimony of an eminent surgeon, that the 
surgical operation performed on him after the bat- 
tle must either have removed the displaced part of 
the skull or have forced it inward on the brain. At 
the army hospital Hadfield proclaimed that he was 
King George, and he attempted to kill several of 
his friends. He was regarded by the nurses and 
doctors of the army hospital as being a madman. 
He was subsequently discharged from the army be- 
cause of his wound and mental derangement. 

On May 15, 1800, Hadfield attempted to assassi- 
nate King George III, as the king was entering his 
box at Drury Lane theatre. The audience, accord- 
ing to their usual custom, rose to their feet upon 
the entrance of the royal party, and Hadfield, who 
had been quietly sitting in the pit of the theatre 
for a half hour before the king’s arrival, mounting 
the top of a seat, fired a revolver at the king. But 
the bullet went wide of its mark and was imbedded 
in the wood of an adjacent box. Hadfield was im- 
mediately captured and removed to a room back of 
the stage, where he said to the king: * You need 
not be surprised at this, for this is not the worst 
that is brewing.” 

Previous to the attempted assassination of the 
king. Hadfield had threatened to take the life of 
his child. He was under a delusion that, like Chr:st, 
he sacrifice himself to redeem the world. 
He did not believe that he was to sacrifice himself 
by committing suicide, but he thought that it was 
the order of Heaven that by appearing to take the 
life of the king, his life would be taken from him by 
others. 


was to 


An insane expert testified that when he 
questioned Hadfield concerning ordinary affairs his 
answers were correct, but as soon as he was ques- 
tioned on the subject of his delusion he responded 
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irrationally. 
and that the insanity was the result of his wounds. 
Persons who had been at the theatre at the time 
of the shooting testified that immediately after his 
arrest Hadfield showed no symptoms of mental in- 
capacity or disorder. If the right and wrong test 
in the abstract had been applied in Hadfield’s case 
it would have been impossible to have acquitted him, 
since he knew right from wrong. He even knew 
that his particular act was an offense against the 
laws of England, but he believed that it was neces- 
sary for him to sacrifice himself. The argument of 
Thomas Erskine in defense of Hadfield is a legal 
classic. Erskine attacked the earlier tests of the 
common law with great vigor, and advocated the 
adoption of the delusion theory. He said the depri- 
vation of memory test was founded on a fallacy and 
that Hadfield, though insane, was not at all deprived 
of his memory. Erskine referred to a class of insane 
persons who “reason with a subtlety which puts 
in the shade the ordinary conceptions of mankind, 
whose conclusions are just and frequently profound, 
but the premises from which they reason, when 
within the range of the malady, are uniformly false, 
because a delusion is thrust upon the subjugated 
understanding, which is incapable of resistance be- 
cause unconscious of attack.” Erskine traced Had- 
field’s act to his delusion and stated that it was the 
“immediate, unqualified offspring of the disease.” 
Lord Kenyon, who presided at the trial, laid down 
a new test for the cases of insanity, and one that 
was in advance of those that had been given by the 
earlier English jurists. He practically indorsed the 
delusion theory advocated by Erskine. Lord Ken- 
yon said the material thing to consider was whether 
at the very time when the act was committed the 
man’s mind was sane. The legal rule of responsi- 
bility as established by the Hadfield case was in 
effect that cases of delusion were an exception to 
the rule requiring a knowledge of right and: wrong 
in the abstract, and that a person was irresponsible 
for an act done under the duress of such delusion, 
even if he did know right from wrong at the time. 
lfadfield was acquitted, but was sent to the asylum 
at Bedlam, where he died forty years later. 

The doctrine that a delusion is the only test of 
insanity made considerable headway after the Had- 
field case. Sir John Nicholl, in Dew v. Clark (3 
\ddams, 79), says: “ The true criterion, the true test 
of the absence or presence of insanity, I take to be 
the absence or presence of what, used in a certain 
sense of it, is comprisable in a single term, namely, 
delusion.” 

In Boardman v. Woodman (47 N. H. 120), de- 
cided in 1866, where a will was contested on the 
ground that the testatrix was insane, the court held 
that the legal test of the actual presence of insanity 
was the existence of a delusion. 

Many persons still believe that the existence of a 
delusion is the only criterion of insanity. I re- 
cently heard a professor in a leading law school 


Medical experts believed him insane 


state to one of his classes that there can be no 
insanity without a delusion. But the delusion 
theory has been generally abandoned by the medi- 
cal authorities and the courts. The reason for its 
abandonment may be traced to a discovery of the 
fact that insanity often exists without delusions, 
and delusions without insanity. If the delusion 
theory is applicable and would work well anywhere 
it should be in cases of homicidal mania. But an 
analysis of the situation shows that it fails to em- 
brace all possible cases of that mania. Medical 
authorities have generally followed the views of 
Esquirol as to the existence of three degrees of 
homicidal mania. The first degree is where there 
is an delusion. The desire to kill may be 
traced to absurd or irrational motives. In the sec- 
ond degree it is impossible to trace the homicidal 
propensity to any known motive. The person may 
or may not have acted under a delusion, but there 
is no evidence to prove a delusion. In the third 
degree there is a sudden, irresistible impulse to kill. 
Without premeditation and with no apparent mo- 
tive a man strikes another. It has been 
called This is the of 
cases over which the controversy between the jur- 
ists and the alienists The delusion test 
would suffice for cases coming under the first de- 
gree of homicidal mania. In the cases of the second 
class, however, the delusion test would be entirely 
inadequate, since it would be impossible there to 
prove the existence of a delusion, and the accused, 


actual 


down 


“impulsive insanity.” class 


wages. 


though insane, would be condemned to execution. 
In cases of the third degree, though the act of a 
person was entirely uncontrollable, and he was as 
innocent of wrongful intent as a baby, he could 
never hope to be acquitted under the delusion test. 
But the inadequacy of the delusion test is not con- 
fined to cases of homicidal insanity. It is equally 
unsatisfactory as a measure of responsibility when 
applied to other forms of mania. 

The 


esting 


subject of insane delusions is a most inter- 
one and covers an important part of the 
whole field of insanity. But to make delusions the 


sole test is an attempt. to apply to all cases of 
insanity what can only possibly apply to a part. 
While a decided improvement over the earlier tests, 


in that it does work satisfactorily in an important 
class of cases, it cannot by itself be accepted as the 
rule of responsibility, because of its failure to reach 
many of the cases. 


The following case illustrates the incompleteness 
of the delusion test. In 1837 a poverty-stricken 
father, who had always been extremely fond of his 
four children, strangled all four to prevent them 
from being driven upon the streets. The children 
all being in the same room, the father deliberately 
killed two of them and then left the room. But 
he soon returned, shook hands with the other two, 
and then killed them also. The father had never 
shown any sign of insanity previous to killing the 
children. But there was evidence of hereditary in- 
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sanity. The physician of a lunatic asylum offered 
to testify that both the grandmother and sister of 
the prisoner had been insane, and that the sister 
had been seized with a homicidal mania similar to 
that of the prisoner, and had once attempted to 
kill her children. This evidence was rejected by the 
court and the man was sentenced to be hung. But 
a respite was subsequently granted upon the request 
of some medical authorities who interested them- 
selves in the man’s behalf, and satisfied the secre- 
tary of state of his insanity. It was impossible to 
prove in that case that the prisoner was under an 
insane delusion, and that being the test, his con- 
viction naturally resulted. The fact that the medi- 
cal authorities and the state department recognized 
his insanity is sufficient reason for saying that he 
should have been held irresponsible by the law. 
Another test that has been sometimes urged is 
what may be called the power of design test. It 
has usually been linked with some other test and 
has not been advocated the sole measure of 
responsibility. In the trial of Arnold, in 1724, the 
counsel for the crown said that Arnold was respon- 
sible for his act, since there was evidence that at 
that time he had so far possession of his mind as 
to form a steady and resolute design, and to use 
all proper means to effect it. In Bellingham’s case, 
in 1812, the attorney-general argued that even if 
insanity had been shown in his other acts, “ yet the 
systematic correctness with which the prisoner con- 
trived the murder showed that he possessed a mind 
at the time capable of distinguishing right from 
wrong.” The attorney-general thus urged the 
power of design as a test of a test, that is, that the 
prisoner’s inability to comply with the requirements 
of the right and wrong test was shown by his power 
of design. The theory that the power of design 
is a criterion of insanity is sufficiently answered by 
Dr. Ray, in his work on Medical Jurisprudence, 
when he says: “ What must be thought of the at- 
tainments of those learned authorities, in the study 
of madness, who see in the power of systematic 
design a disproof of the existence of insanity, when 
from the humiblest menial in the service of a lunatic 
asylum, they might have heard of the ingenuity of 
contrivance and adroitness of execution that pre- 
eminently characterize the plans of the insane?” 


as 


Lord Kenyon in the Hadfield case stated that the 
main thing to be determined was whether the man’s 
mind was sane at the very time he committed the 
act, which in effect required him to be incapable 
of telling right from wrong at that time. A slight 
modification of the rule given by Lord Kenyon 
was made by Lord Lyndhurst in 1831. In Rex v. 
Offord (5 Carrington & Payne, 168), the defendant 
was acquitted on the ground of insanity for killing 
one Chisnall. Offord was under a delusion that 
Chisnall was a conspirator against his life. Lord 
Lyndhurst instructed the jury that the question to 
be considered was whether “he knew that he was 
committing an offense against the laws of God and 


nature.” In 1840, in Regina v. Oxford (9 Carring- 
ton & Payne, 1840), a still ‘further modification was 
made of the rule given by Lord Kenyon, and the 
way was paved for the famous McNaughten case. 
Oxford was acquitted of treason on the ground of 
insanity. His offense was shooting a pistol 

Queen Victoria as she was riding along the road 
with Prince Albert. The lord chief justice in sum- 
ming up to the jury, said: “ The question is, whether 
the prisoner was laboring under that species of 
insanity .which satisfies you that he quite 
unaware of the nature, character and consequences 
of the act he was committing, or, in other words, 
whether he was under the influence of a diseased 
mind, and was really unconscious at the time he 
was committing the act that it was a crime. li 
some controlling disease was in truth the acting 
power within him, which he could not resist, then 
he will not be responsible.” This rule of Lord 
Chief Justice Denman is practically the same as 
the one that is recognized at the present time as 
the law of England, namely, that a person is irre- 
sponsible if 


Was 


distinguishing between 
right and wrong as to the act in question. . That 
rule was given its final fixity in the McNaghten 
case. Indeed, the last sentence quoted from Den- 
man’s opinion to the effect that the accused is irre- 
sponsible “if some controlling disease was in truth 
the acting power within him, which he could not 
resist,’ would seem to indicate that the English 
courts were going to indorse the power of control 
test. But as the later English cases do not sanc- 
tion the power of control test, we are perhaps 
hardly justified in classifying the Oxford case as 
an authority for that test. 


incapable of 


In January, 1843, Daniel McNaghten wounded 
Edward Drummond, the private secretary of Sir 
Robert Peel, by shooting him in the back, from the 
effects of which wound Drummond died in the fol- 
lowing April. McNaghten was under a delusion 
regarding Peel and desired to take his life. There 
was a marked resemblance between Peel and his 
private secretary, and McNaghten shot the latter, 
mistaking him for the former. At the trial insanity 
was relied on as the prisoner’s defense, and it was 
shown by medical testimony that he was subject 
to morbid delusions, and that he was unabie to 
control his acts or distinguish between right and 
wrong, as to things connected with his delusion. 
His malady was of such a nature that he might go 
along quietly and peaceably for a long period of 
time and then he would suddenly break out into 
the most violent paroxysms. 

Lord Chief Justice Tindal charged the jury that 
the question to be determined was “ whether at 


-the time the act in question was committed the 


prisoner had or had not the use of his understand- 
ing, so as to know that he was doing a wrong or 
wicked act.” The jury found him not guilty, on 
the ground of insanity. The acquittal of McNaghten 
aroused considerable discussion. Townsend, in his 
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“Modern State Trials,” says that McNaghten’s 
acquittal “had not been anticipated and created a 
deep feeling in the public mind that there was 
some unaccountable defect law.” 


in our criminal 


An Irish baronet even went so far as to attempt to 


introduce a bill in the house of commons abolishing 
the plea of insanity in cases of murder, except where 
it could be proved that the party accused was pub- 
licly known and reputed to be a maniac. But he 
fortunately found no support for such an extreme 
measure. The theory of the Irish baronet was about 
on a par with that of Mr. Windham, who in 1800, 
aiter the acquittal of Hadfield, suggested in the 
house of commons that the accused person, even if 
insane, should be subjected to some form of pun- 
ishment, to act as an example for others. 


After acquittal McNaghten, in accordance 
with the English law, was confined in an asylum, 
where he convinced the physicians that he was in- 
sane. The McNaghten case subsequently became 
the subject of debate in the House of Lords, and 
a number of questions were propounded to the 
judges for their decision. In response to these 
inquiries Lord Chief Justice Tindal expressed the 
opinion of the majority of the judges by stating 
that in the case of persons who were merely victims 
of partial delusions, and were not in other respects 
insane, it was their opinion that “ notwithstanding 
the party accused did the act complained of with 
a view, under the influence of insane delusion, of 
redressing or revenging some supposed grievance 
or injury, or of producing some public benefit, he 
is nevertheless punishable according to the nature 
of the crime committed, if he knew at the time of 
committing such crime that he was acting contrary 
to the law of the land.” Tindal stated that if the 
accused was conscious that the act was one which 
he ought not to do, and if that act was at the same 
time contrary to the law of the land, he is punish- 
able. It was their opinion that in order to estab- 
lish the defense of insanity the accused must be 
laboring under such a defect of mind as either 
“not to know the nature or quality of the act he 
was doing; or if he did know it, that he did not 
know he was doing what was wrong.” The judges 
repudiated the old test requiring the person to be 
incapable of knowing the difference between right 
and wrong in the abstract, at the time of doing the 
act, and stated the more accurate rule to be whether 
he was incapable of knowing the difference between 
tight and wrong “in respect to the very act with 
which he was charged.” In response to the ques- 
tion as to whether a person would be excused for 
an act committed in consequence of an insane de- 
lusion, the judges replied that if he merely labored 
under such partial delusion, and was not in other 
respects insane, “he must be considered in the 


his 


with respect to which the delusion exists were 
teal” In illustrating this proposition Lord Chief 
Justice Tindal pointed out that if under the influ- 


he believes a certain man is 
conspiring against his life, and he kills that man, 
as he supposes, in self-defense, he would be irre- 
sponsible. But if his delusion was that the man 
had inflicted a serious injury to his character and 
fortune, and he killed him in revenge, because of 
that supposed injury, then he would be liable to 
punishment. 


ence of a delusion 


The McNaghten case has become the leading 
case in the American and English courts as to the 
rule of responsibility when insanity is interposed as 
a defense to a crime. The test advocated by the 


|judges of the House of Lords, which, for the sake 
'of brevity, may be styled the character of the act 


test, has been endorsed by the courts of England 
and by a majority of those in this country. That 
test is a distinct advance over the various tests that 
had been maintained by the courts of England in 
earlier times. The right and wrong test in the ab- 
stract crude and incomplete, but from it 
evolved this new idea of excusing a person from 
responsibility if he did not understand the char- 
acter of his act or know that it was wrong. The 
new test was not a sudden outgrowth. The leaven 
liad been working for some time in the minds of 
jurists. The growing knowledge of mental diseases 
by medical authorities and the humanitarian spirit 
of the times was influencing the tone of judicial 
decisions. It is the furthest step forward that the 
English courts have ever taken in dealing with 
insanity in law, and there they seem 
content to stay. When we recall the early tests 
under which the English courts indiscriminately 
executed madmen, we rejoice that the courts have 
advanced as far as the character of the act test. 
But when the incompleteness of the McNaghten test 
becomes plain to us, we wonder that the courts do 


was 


criminal 


|not take the final step forward and require that the 


person who is responsible for his act shall not only 
have a knowledge of right and wrong as to the act 
in question, but shall also have the power to choose 
the right and abstain from the wrong. Compared 
to the wild beast test, the McNaghten rule seems 
just and humane, but compared to the power of 
control test it seems unjust and inhumane. 

One feature of the opinion of the judges in the 
McNaghten case that is particularly open to attack 
is the rule laid down that the delusion, which will 
excuse from responsibility, must be such a one as 
would have excused the defendant if the facts with 
respect to which the delusion exists were real. The 
defenders of this rule claim that it is based on the 
notion that persons, who are afflicted with mono- 
mania, are capable of reasoning in every way like 
sane men upon all subjects unconnected with their 
delusion. But that is hardly a justification of the 


_rule, since the act in question is connected with 
same situation as to responsibility as if the facts 


the delusion, and the rules which are applicable to 
his other acts do not apply to this. On the subject 
of his delusion, the premises from which the man 
reasons are wrong. The rule given by Tindal 
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implies that he will reason correctly from those 


wrong premises. But this does not necessarily fol- 
low. A man may be under a delusion that he is 
president of the United States, and in consequence 
of that delusion may kill a man, believing that he 
has the right as president to kill his subjects. In 
that case not only would the man’s first premise 
be false, but his reasoning would be false, since iif 
he were president he would have no right to kill 
men. Then again there may be cases where a man 
is under a delusion that another has wronged him, 
but the supposed wrong is so insignificant as to 
have no possible relation to the magnitude of the 
revenge. A madman was under a delusion that 
his keeper had stolen his dagger and attempted to 
murder him in revenge. A demented prisoner in a 
Pennsylvania penitentiary was under a delusion that 
his keeper was putting something in his food to pre- 
vent masturbation, and in a fit of passion he slew 
the keeper. Were those men responsible for their 
acts? They certainly were according to the rule 
that Justice Tindal has advanced in regard to 
delusions. A few years ago a woman in England 
was under the delusion that her children would be 
better off in Heaven, and killed them that they 
might be there. A similar case occurred in Detroit 
in 1900. Even if the children would be better off 
in Heaven, it would not justify their mothers in 
killing them. Lord Bramwell, an English jurist, 
in an article in the “ Nineteenth Century,” for De- 
cember, 1885, in defense of the McNaghten rule, 
stated that the mother the 
deserving of execution. 


in English case was 

But the execution of persons in instances similar 
to those mentioned, would often fall but little short 
of an act of barbarism. Yet an execution would 
be the only logical outcome of an application of the 
MecNaghten rule. The rule given by Justice Tindal, 
as to delusions, should be discarded. 

The rule of law which provides that a man is re- 
sponsible if he is capable of distinguishing between 
right and wrong, as to the particular act, with 
which he is charged, is objectionable in that it is 
incomplete. Taylor, in his ‘ Medical Jurispru- 
dence,” that ‘‘a full consciousness of the 
illegality or the wrongiulness of the act may exist 
in a man’s mind, and yet he may be fairly acquitted 
on the ground of insanity.” The reason that Taylor 
gives for this position is expressed in the following 
words, which indicate the necessity of an additional 
test: ‘‘If he was led to the perpetration of the 
act by an uncontrollable impulse, whether accom- 
panied by deliberation or not, then he is entitled to 
an acquittal as an irresponsible agent.’”’ The Mc- 
Naghten test is defended with great ability and 
earnestness by supporters. The conflicting 
views of physicians among themselves, on many 
subjects, have led the courts to view with suspicion 
new medical theories, and causes them to hesitate 
before abandoning established rules. Judges feel 
also that they are the guardians of the public safety 


says: 


its 


and that it is their duty to protect society irom 
criminals and wrongdoers. The interests of society 
require judges to be stern, since sternness is oft 
necessary for the repression of crime. The majority 
of jurists as yet look with disfavor on the doctrine 
of irresistible or uncontrollable impulse. An ex- 
amination of the cases shows that most judges 
look upon the defense of insanity with great sus- 
picion. Baron Guerney said in Rex v. Reynolds, 
“that the defense of insanity had lately grown to 
a fearful height, and the security of the public re- 
quired that it shouid be watched.” 

Quotations from a few cases will illustrate the 
attitude of many of the courts toward the power of 
control test. Baron Rolfe said in the case of a 
twelve-year-old boy who poisoned his grandfather: 
“The witnesses called for the defense described the 
prisoner as acting from ‘uncontrollable impulse.’ 
In my opinion such evidence ought to be scanned 
by juries with very great jealousy and suspicion, 
because it may tend to the perfect justification of 
every crime that may be committed.” Under this 
ruling the youthful law breaker was convicted. In 
the case of Sir Robert Pate, a London gentleman of 
fortune who struck Queen Victoria on the head 
in June, 1850, Baron Alderson said in his charge 
to the jury: 
an impulse. 
a wrong 


“The law does not recognize such 
If the person was aware that it was 
he was about 
answerable for the consequences. 


commit, he 

A man might 
say that he picked a pocket from some uncontrolla- 
ble impulse, and in that case the law would have 
an uncontrollable impulse to punish him for it.” 
A lawyer defending a woman charged with stealing 
goods, claimed she was a kleptomaniac, and _ said 
to the judge, “ Of course, your lordship knows what 
that is. “Oh, said Justice Byles, who was 
sitting on the case, “and I am sent down here to 
cure it.” Justice Byles made a witty retort, but 
by doing so he denied the existence of the disease 
of kleptomania, a 


act to was 


" 
yes, 


disease which is conclusively 
shown to exist by the highest medical authorities. 
But when one fully realizes the cruel wrong that 
is done when the law punishes a man for an act 
which he was powerless to prevent, you are driven 
to the inevitable conclusion that many judges in 
their zeal to protect the public have lost sight of the 
fact that the unfortunate entitled to 
humane treatment and to the benefit of just rules 


ol 


defendant is 


law. 

It is*unfortunate that so many judges belittle the 
defense of insanity. It is, therefore, a cause of 
rejoicing when its true merit is recognized in high 
places. In Davis v. United States (160 U. S. 469), 
a case decided in 1895, Mr. Justice Harlan in de- 
livering the opinion of the United States Supreme 
Court, said: “It seems to us that undue stress is 
placed in some of the cases upon the fact that in 
prosecutions for murder the defense of insanity 
is frequently resorted to and is sustained by the 


evidence of ingenious experts whose theories are 
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difficult to be met and overcome. Thus it is said, 
crimes of the most atrocious character often go 
unpunished, and the public safety is thereby en- 
dangered. But the possibility of such results must 
always attend any system devised to ascertain and 
punish crime, and ought not to induce courts to 
depart from principles fundamental in criminal law, 
and the recognition and enforcement of which are 
demanded by every consideration of humanity and 
justice.” These words of a brilliant jurist, voicing 


as they do the sentiments of the highest court in the | 


land, are entitled to consideration and respect by 
every judge who has to pass upon a criminal case 
in which insanity is urged as a defense. In answer 
to those courts which deny the existence of such 
a thing as an irresistible impulse, I will again quote 
from the Supreme Court of the United States. In 
Mutual Life Insurance Co. v. Terry (15 Wall. 580), 
a case decided in 1872, Mr. Justice Hunt expressed 
the opinion of the Supreme Court in these words: 
“That form of insanity called impulsive insanity, 
by which the person is irresistibly impelled to the 
commission of an act, is recognized by writers on 
this subject. 
lusions, and sometimes exists without them. The 
insanity may be patent in many ways, or it may be 
concealed. 
of unsound mind. They are manifested in every 
form; breaking of windows, destruction of furniture, 
tearing of clothes, firing of houses, assaults, mur- 
ders, and suicides. The cases are to be carefully 
distinguished from those where persons in pos- 
session of their reasoning faculties are impelled by 
passion, merely, in the same direction.” 
Criminality depends upon volition. If a man is 
not a free agent he is not guilty of a criminal act. 
People often feel impelled to do a criminal act and 
are powerless to resist the impulse. A servant in 
the house of Humboldt requested her mistress to 
discharge her, because whenever she undressed the 


child, which was given in her care, the whiteness of | 


its flesh seemed to infuriate her, and she felt an 
almost uncontrollable desire to murder it. A dis- 


tinguished chemist felt a strong impulse to com- | 


mit murder, and, feeling his own weakness, he had 
himself confined in a private asylum. Such 


ent of an insane asylum could give other illustrations 


of the same kind from his own experience. People 


of that class realize perfectly well that the act | 


which they feel impelled to commit is wrong, but 
the wrongfulness of the act does not lessen the 
force of the insane impulse. 
drives a person to commit an act, which he knows 
is wrong, which he desires to avoid, but the com- 
mission of which he is powerless to prevent. A 
sailor in a skiff on the ocean is caught up by a 
tremendous breaker. He tries to fight against it, 
but his exertions are powerless. Despite his efforts 
and against his will, it sweeps him on, perhaps to 
destruction. Just as the sailor is helpless when 


It is sometimes accompanied by de- | 


We speak of the impulses of persons | 


in- | 
stances are not rare and probably every superintend- | 


The insane impulse 


tossed by the ocean breaker so are men powerless 
when seized by a wave of insane impulse which 
carries them, against their will, to an end they would 
feign avoid. 

Judge Somerville in 1886, in the case of Parsons , 
v. State (81 Ala. 516), which is a repudiation of the 
McNaghten test, said: ‘“ May there not be insane 
persons of a diseased brain, who, while capable of 
perceiving the difference between right and wrong, 
are, as a matter of fact, so far under the duress of 
such disease as to destroy the power to choose 
| between right and wrong?” 


| (To be Concluded in December Issue.) 


——— 


WHAT SHOULD BE THE LEGAL REQUIRE- 
MENTS FOR THE COMMITMENT OF 
INSANE PERSONS TO HOSPITALS FOR 
THE CARE OF THE INSANE? 


This question was asked and answered by Dr. 
A. B. Richardson, of the Government Hospital for 
the Insane in Washington, at the recent National 
Conference of Charities and Correction, held at 
Washington, D. C. 

He said that the protection and proper care of 
the insane is a burden on the sane and healthy, that 
'is becoming greater year by year. The presence 
of the unsound, in mind or body, among the healthy 
and _ sane, to the latter often a real menace. 

It is doubtful whether any stbstitute will ever 
be found for a judicial procedure in determining 
the proper treatment of the insane, or at least for 
a judicial review of the facts represented. Such 
judicial action is of a wholly different character 
from the usual function of a court. The insane 
person is a sick person. The sole reason for the 
interference of the court is that the remedy must 
| often be applied forcibly and against the protest 
of the patient. 
| The 


1S 


machinery for commitment should be as 
| simple and uncomplicated as is consistent with the 
| protection of the rights of the individual. It should 
_ be such as is readily available and with the minimum 
degree of offense to the sensibilities of the patient 
|or of those responsible for him. All unnecessary 
publicity or notoriety should be avoided. Many 
a case has drifted into hopeless dementia simply 
because of the dread of undergoing the publicity of 
\a trial. 
Is it not a cruel practice to hold up before a 
curious public such a sad misfortune as an attack 
_of insanity? An inquiry by a court in such a case 
should be held as sacred as the examination of any 
| other patient by a physician. The poor unfortunate 
vis only unfortunate, not a criminal, and we have 
/no more right to parade his calamity before the 
| public gaze than a physician has to retail to others 
| the professional secrets of his consultation room. 

Week after week I have impressed upon me, said 
| Dr. Richardson, the injustice of this practice. Let 
‘the court be satisfied that the rights of the patient 
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are properly guarded, let everything be done that 


Among physicians in the general practice of medi- 


will ensure this, but for the sake of both the patient | cine there is much want of knowledge of the nature 
and his friends, do not humiliate them by publishing of insanity and the indicia of its diagnosis, prognosis 


broadcast the fact, a wholly unnecessary cruelty, 
that John Smith is discovered to have a defect or 
derangement, which perchance is through no fault 
of his, in that part of his organization whose health- 
ful action is the pride and glory of every son of 
man. ; 

The sine qua non of such a commitment should 
be skilled and trustworthy medical investigation. 


Whether the patient is dangerous to himself or | 


others is but an incident in this investigation. The 
examination should take a much wider range than 
the mere determination of homicidal or suicidal 
tendencies. If the impartial attitude of the judge 
should disclose any doubt as to the sufficiency of 
the testimony, then should there be a personal ex- 
amination of the patient in the presence of the 
court, but this should seldom be necessary. 

This judicial procedure should be available as 





| may seem to indicate. 
| time necessary for such restoration as will enable 
jthe patient to return to his former place in the 


promptly as possible, and whenever practicable it | 


should be had before the patient is sent to the hos- 
pital. Especially is this true in such cases as are 
required to appear in court. Frequently quite in- 
jurious results follow an appearance in court after 
the patient has been sent to the hospital and after 
the excitement incident to the change has subsided. 

With every hospital for the treatment of insanity 
provision should also be made for the admission of 
voluntary patients, without any judicial procedure. 
' The continued stay of such a patient should never 
be compulsory, but were such opportunity offered 
many a threatened attack would be averted, and 
both patient and the public saved much expense and 
annoyance. 

Far more danger is done to both patient and 
society by impediments to the ready commitment 
of the insane than by their unnecessary or unjust 
confinement. In an expericence of a quarter of a 
century, embracing perhaps 10,000 cases, a num- 
ber of habeas corpus proceedings have resulted 
in the release of the patient, but there has not 
been a single well established case, in which its 
future history did not give sufficient proof that 
the original commitment had been justifiable. 

The press teems with the reports of tragedy 
after tragedy due to the failure of some one to 
properly estimate the condition of the patient. The 
family physician is often in part to blame. Even 
among medical men the notion is prevalent that 
insanity does not exist unless there is actual in- 
coherence or the presence of well established de- 
lusions. Self-condemnation, hypochondria, melan- 
choly, an unusually 
others, or extreme irritability are often not properly 
interpreted, but left to grow and progress until the 
denouements startles and shocks every one by its 
fearful results. 

The medical advice furnished the court should 
be based upon as wide experience in the observation 
and care of the insane as the conditions permit. 


suspicious attitude towards | 


| these actions to run together at this point. 


| 


| 
| 


| Close, 5 C. & P. 337). 


and proper treatment. This knowledge in fact can 
only be obtained by a personal contact with the 
insane. The medical examiners should be regularly 
appointed officers of the court, selected with refer- 
ence to fitness and called in all proper cases, as the 
number they are called to examine will constantly 
qualify them the better for their work. 

There should also be large discretion given the 
authorities in charge of every hospital for the care 
of the insane in the matter of releases from hospital 
treatment. In most cases nothing less than actual 
experiment in the environment of home life will 
determine whether or not recovery from an attack 
of insanity will prove permanent. Trial visits 
should, therefore, be allowed as careful discretion 
Stay in a hospital beyond the 


outer world, it is not only not advisable, but further 


| unfits the patient for resuming his former position. 


The same rule should, in fact, govern in both the 
commitment and release of the insane as in the 
hospital treatment of any other disease. 

All these are questions to be determined from a 
purely medical standpoint. They are deductions to 
be drawn from a study of the symptomatology of 
a disease and are consequently the rightful work 
of medical authority. The hospital treatment of 
this disease is in no sense different from the hos- 
pital treatment of any other disease which cannot 
well be treated in a private home. Make this 
hospital treatment as accessible as any other hos- 
pital treatment, throwing about it only such safe- 
guards as its compulsory character may require. 
Encourage the public to take advantage of this 
hospital treatment at the period when it will be 
most efficacious. 

a 


MEASURE OF DAMAGES IN QUASI CON- 
TRACT. 


Although express contracts and quasi contracts 
are essentially different, courts have not been care- 
ful to keep them distinct, and, consequently, much 
confusion has resulted. This is very evident in the 
treatment of damages, as courts have often allowed 
In view 
of the similarity of cases arising in each form of 
action such a result is not remarkable. For in- 
stance, in a suit on an express contract, the defend- 
ant was very early allowed to show, in recoupment 
of damages, the amount he had suffered by a non- 
essential breach on the plaintiff's part (Cutler v. 
A similar case was one where 
the plaintiff, because of the non-performance of 2 
condition precedent or a material breach, could not 
sue on his express contract, although he had fur- 
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nished the defendant with some article of value. 


To avoid an unjust result, courts have allowed the | 


plaintiff to recover in quasi contract because of the 
unjust enrichment of the other party. In the aver- 
age case, the fair value of the finished article was 


the contract price, and so the most expedient way | 
of fixing the value ordinarily was to deduct from | 
the contract price whatever was needed in order to | 


finish the article according to specifications (Kelley 
v. Town of Bradford, 33 Vt. 35). This, it will be 
noted, was similar to the measure of damages in a 
contract action. 
contract, the 


However, in later cases in quasi 
court, in adopting this method of 
assessing the amount, failed to notice that it was 


only a means to an end; that is, to find the value of , 


the product. As a result the aim of the action was 
lost sight of, and in regard to the damages such 


cases were treated as if they were actions on express | 


contracts (Hayward v. Leonard, 7 Pick. 181). 
Because of this fact, a recent Massachusetts case 
is of value, not only for its accurate result, but also 
for its sound reasoning. A plaintiff, unable to re- 
cover on an express building contract, sued in quasi 
contract on the common counts. 
pletion, the 


Soon after com- 
became worthless but the 
referee was unable to find whether the decrease in 
value was due to the plaintiff's breach or to other 
causes. 

deducting 


building 


whatever damage the defendant could 
show was due to this breach. The court held, how- 
ever, that as the plaintiff was entitled to recover 
only what the building was worth to the defendant, 
the burden was on the plaintiff of showing that the 
loss was not due to him (Gillis v. Cobe, 59 N. E. 
Rep. 455). The decision is the more noteworthy, 
as it overrules an earlier Massachusetts case (Hay- 
ward v. Leonard, supra). 


Although there are many dicta which support the 


plaintiff's contention, the result is justified by the | 


principles which underlie the action. 
barred from any remedy on his contract, and is 
seeking the action founded on _ the 
equitable rule that no one should be allowed to 
enrich himself at another's expense (Britton vy. Tur- 
ner, 6 N. H. 481). 
merely an incident. 


aid of an 


In such a case the contract is 


is of no value to the defendant, the rule does not 


apply, and the plaintiff cannot recover for his labor | 


(Taft v. Inhabitants of Montague, 14 Mass. 282). 
It is then obviously essential that he show a benefit 


to the defendant before he makes out even a prima | 


facie cause of action. 
sults when ihe article completed has little market 
value, although the cost of producing it is large, as, 
for instance, a building adapted only to one _par- 
ticular business. 
avoided, it should be accomplished rather by re- 
laxing the strictness of contract actions than by 
perverting the rules of quasi contract.— Harvard 
Law Review. 


The plaintiff claimed the contract price, | 


The builder is | 


When the completed product | 


A hard case, of course, re- | 


But if such a misfortune is to be | 


THE LAW AS REGARDS AUTHOR AND 
EDITOR. 


Last week we dealt at length with the law of lit- 
erary copyright in magazine articles. ‘here are a 
few details of the subject that require further notice. 
When the young literary peddler begins to hawk his 
wares round the magazines and periodicals, the first 
thing that troubles him is the difficulty of preserv- 
ing his precious manuscripts. Nowadays nearly all 
the magazines print notices, stating the conditions on 
which they will receive unsolicited contributions, and 
all contributors are absolutely bound by such condi- 
tions. In the absence of such a notice, however, 
there is no obligation on editors to preserve contri- 
butions that have been sent unasked, and when such 
contributions are lost, even through the carelessness 
| of the recipients, the law does not hold them liable. 
Some years ago an action was brought against the 
,late Sir Augustus Harris to recover the manuscript 
of a play that had been sent uninvited to the great 
manager and had been mislaid. ‘The judge held that 
as, the author had chosen voluntarily to send the 
| play, no duty of any kind was cast on Sir Augustus 
| with regard to it. This statement of the law proba- 
bly went a little too far, but the result of the action 
| would have been the same unless the author had 
been able to prove positively that the loss occurred 
| through wilful negligence as distinguished from 
mere carelessness. 

It is not the practice in general of magazine editors 
to alter or curtail the contributions that have been 
accepted by them. 


If an article is worth accepting 
at all it is accepted as it stands, and if the editor sees 
that he could make use of it in any other form he 
suggests the changes and lets the author make them 
himself. But sometimes it is found necessary in 
editorial offices to touch up or tone down, to expand 
or curtail, articles that have already been accepted, 
'and then the interesting question arises — How far 
| is such a practice permissible? Robert Barr’s story, 
“The Mutable Many,” first appeared as a serial in 
|“ Tit Bits” under the title “At War with His 
| Workers ’—a title to which, it is said, the author 
of the story strongly objected. If he had been so 
| minded, could he have restrained the publication of 
the story under any title but his own? When Mr. 
Kipling wrote “The Light that Failed” for an 
American firm of publishers, an objection was taken 
;to the sombre ending of the story, and the author 
was obliged to write a more cheerful conclusion to 
suit American tastes. Supposing, however, that he 
had refused to do so, would the publishers have been 
/entitled to commission another writer to alter the 
| story in the way desired? These questions belong 
| to the limitless region of unsolved legal problems, 
| but the rule of law, in so far as it exists, may be 
taken to be as follows: In the case of signed arti- 
| cles, any alteration, curtailment, or addition which 
| may have the effect of injuring the credit or literary 
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reputation of the author, is not permissible, and can 
be prevented. But when the name of the author does 
not appear, as in the case of newspaper leaders and 
the like, the right of the editor to use the blue pencil 
seems to be unlimited. 

There have been several cases in which the ques- 


tion of the alteration of manuscript has been con- | 
sidered. In one of them a publisher who owned the | that is seldom determined — is the right of country 
copyright of a certain historical work by Mr. Sidney | and other newspapers to copy articles and stories 
Lee, published an edition under Mr. Lee’s name, | from the current magazines under the guise of 


omitting several important parts of the original | “ extracts” 


work. When the author sought to restrain this pub- 
lication, he was told by the court that the proper 
way of determining whether he had been injured in 
his literary reputation by the publication of such a 
condensed edition of his book was by an action for 
libel; until that question was determined the court 
refused to grant an injunction. In another action, 
brought by Mr. Gilbert, the dramatist, in reference 
to his version of a French opera called “Les 
Brigands,” it was decided that the omission of one 
of the author’s songs and the interpolation of two 
others by the managers of the theatre did not neces- 
sarily injure the credit or reputation of the author, 


| 
} 


| 


very different light. 


and that the performance of the opera should not | 


be stopped for such a reason alone. 

We have it on high authority that a good name is 
better than great riches, and certainly the remark 
holds true in the domain of book publishing. ‘lhe 
question of titles is one that is constantly troubling 
authors, young and old. It was only the other day 
that Mr. Thomas Hardy was compelled to change 
the title of one of his stories because it had been 
already adopted by another writer, and other authors 
have had similar experiences. 
that he has had to give £20 and even £40 for the 
privilege of calling his own book by its own name; 


had insisted on his strict legal rights. The better 
opinion now seems to be that there cannot, as a 
general rule, be any copyright in a mere title, though 
use and reputation may bring some right into exist- 
ence in the nature of a trade-mark. There was an 
early case in the courts in which “Trial and Tri- 
umph ” was protected as the title of a story, and the 
general principle was laid down that the titles of 
books are as much the subject of copyright as the 
contents. However, this dictum has not been fol- 
lowed in the later cases. The courts have refused 
to uphold a claim made in reference to the title of a 
story called “Splendid Misery,” and it has been 


James Payn tells us | 
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other the motif of the books so named — merits 


the law’s protection. There can be no doubt that the 
ingenuity that invented such curiosity-provoking 
phrases as “ The Burnt Million,” or “ The Lady or 
the Tiger,” is ingenuity wasted if every scribbler 
may use them at pleasure. 


A question that often arises—though it is one 


or “reviews.” A young unsophisticated 
author feels highly gratified to see his story repub- 
lished in the provinces as a specimen of the literary 
wares of the magazine by which it has been ac- 
cepted; but when he begins to acquire some little 
reputation as a writer, he regards such conduct in a 
Volumes of short stories by 
writers of repute are extremely popular now, but the 
public likes value for its money, and will not buy a 
book if it has already read even a small portion of 
the contents in a newspaper. 

Said a celebrated judge recently: ‘“ The custom 
of one newspaper taking and publishing copyright 
matter from another newspaper can no more be sup- 
ported when challenged than the highwayman’s plea 
of the custom of Hounslow Heath.” In an action 
brought by the proprietors of “ Belgravia,” to re- 
strain the owner of a provincial newspaper from 
cribbing articles and stories from that magazine, it 
was proved that for years literary matter had been 
republished in the newspaper from 3el- 
gravia,” and never an objection had been raised. 
This defense, however, was unavailing —there was 
no Statute of Limitations in favor of law-breakers. 
The latest case on this subject is one concerning an 
article by Mr. Kipling, entitled “In Sight of Monad- 


ws 


same 


,nock,” which was written for the “ Times,” and pub- 
but he would probably have got off scot free if he | 


decided similarly that an author can acquire no’ 


exclusive right to such hackneyed phrases as “The 
Wages of Sin,” or “For Better or Worse,” by 
merely adopting them as the titles of stories or 
articles. 

It is probable, however, that an author could suc- 
cessfully establish a claim to a title which was start- 
lingly original, or which was the inevitable outcome 
of the subject. Surely, the talent exercised in in- 
venting such titles as “ The Light that Failed,” or 
“The Cloister and the Hearth” —titles which de- 
scribe in the one case the crucial incident, in the 


lished there one fine morning in 1892. On the after- 
noon of the same day the “St. James Gazette” 
republished the main portion of the article in short 
detached paragraphs, connected by a thread of criti- 
cal comment, stating the source from which the para- 
graphs came. For many previous years the “ St. 
James's Gazette” had taken frequent extracts and 
quotations from the “ Times,” but neither that fact, 
nor the fact that the source of the quotation was 
acknowledged, was sufficient to avoid the conse- 
quences of the breach of copyright. It is sometimes 
dangerous for an editor to flatter a contemporary 
too fulsomely. 

The law permits practically unlimited freedom of 
contract between authors and editors or publishers, 
and it will enforce special agreements in all their 
strictness. A young writer may awake one morning 
to find himself famous — it does happen sometimes 
—but yet he must carry out the engagements he 
entered into when he poor and unknown. 
Penny-a-lining is sorry enough work, but penny-a- 
lining, when the publishers are clamoring at your 
door with check-books in their hands, is as exas- 
perating a task as telling ghost stories to a bald- 
headed man. But the easiest way out of the diffi- 
culty is the straight way. There is a case in point. 


was 
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tioned — engaged with the proprietors of a paper 
called the “London Journal” to write two serial 
stories in weekly instalments for that periodical. It 
was arranged that both stories were to extend over 
a period of one year, and £10 was to be paid for 
each instalment. ‘There was a condition that during 
the term of the engagement the author should not 
write for any other periodical published at less than 
6d.; but the first of the two stories had scarcely run 
half its legitimate course in the “ London Journal” 
when the author sent in a short instalment, marry- 
ing off Edwin and Angelina in an extremely hasty 
and unseemly manner, and refusing to write any 
more. And all this because he had got a presuma- 
bly better engagement on a rival journal. 
prietors of the “ 
the last 


The pro- 
London Journal,” refusing to use 
instalment sent them, employed another 
writer to finish the story in a more leisurely way, 
and took legal proceedings to restrain the breach of 
contract. The courts decided that the engagement, 
heing a yearly one, could not be determined by a 
week's notice, and granted an injunction prohibiting 
the faithless story-teller writing for any paper but 
the one for which he had engaged to write. 

There is an implied condition, when an author 
enters into an agreement to furnish a serial, that he 
shall continue practically capable of performing his 
contract, and if he dies while the work is in progress 
—an event that has happened very often — his rep- 
resentatives cannot be called on to complete the con- 
tract by finishing the serial, nor can they make any 
claim for payment of the portion that may have 
been actually written and published. If the rule 
were otherwise, the choice of executor would be an 
extremely ticklish matter for literary folk, and ex- 
ecutorship would be no slight undertaking. It is an 
ungrateful task at the best —this taking up the pen 
from the fingers of the dead —and it seldom gives 
satisfaction to anyone concerned. 

The rule of law is not quite the same as respects 
publishers. If a publisher of a magazine or series 
of volumes enters into an engagement with an 
author he must fulfil it, and he will be responsible 
for breach of the agreement if through any cause 
the magazine or series becomes defunct. Planché. 
the famous authority on dress and kindred matters, 
agreed to write a history of armour and costumes 
for a series called “ The Juvenile Library,” and 100 
guineas was to be paid for the work. After the 
author had prepared a lot of manuscript and draw- 
ings for the book, “ The Juvenile Library” was dis- 
continued. 
muneration for the work he had actually done, and 
got it, and it is probable that he would have been 
equally successful if he had claimed the whole 100 
guineas.— New Irish Jurist and Local Government 
Review. 

aera Soe 


Anarchy is the absence of government; it is a state 
of society where there is no law or supreme power. 
(122 Tl., 253.) 


\ certain writer —his name need not be men- 


| been directed for the 
| plaintiffs’ injury was 


Rotes of Cases. 


Theatre Manager — Refusal to Permit Service of 
Process.— In Paulton v. Keith, decided by the Su- 
preme Court of Rhode Island, in July, 1901 (49 Atl. 
635), it was held that where there was no evidence 
of express authority from defendant to the manager 
of his theatre to refuse to permit an officer to serve 
a writ in plaintiffs’ behalf on an actor engaged in 
such theatre, in an action against defendant for 
damages therefor, statements of the manager to the 
officer that he was acting under defendant’s direction 
were inadmissible. 

It was further held that a verdict had properly 
defendant, since the cause of 
the failure of the officer to 


serve with process as he might have done with the 


| use of sufficient force, and it further appearing that 


the person sought to be served had been discharged 
in bankruptcy. The court said in part: 

“It is a general rule that the declarations of a per- 
son assuming to act as the agent of another are not 
admissible to prove his agency. He may be called 
as a witness to state what orders he has received, 
and upon that point he would be subject to cross- 
examination, from which a limitation of his author- 
ity might appear. But to allow his statement to oth- 
ers upon a vital point, as to which he cannot be 
cross-examined, is obviously hearsay testimony and 
contrary to the well-settled rules of evidence. The 
plaintiffs do not controvert this rule, but they claim 
to be within this qualification of it: That, when the 
agent is acting within the scope of his authority and 
during the continuance of the agency, his declara- 
tions may be given, as to matters then occurring, as 
a part of the res geste. The question presented in 
this case, therefore, is whether the manager, in re- 
fusing entrance to the officer, was acting within the 
apparent scope and implied authority of his employ- 
ment. The plaintiffs argue that the defendant is 
liable by analogy to cases such as these: If the 
manager had assaulted a patron of the theatre and 
wrongfully ejected him; if a conductor of a street 


| car or steam train should assault a passenger and 


put him off without right to do so; if a motorman 
should run his car at an unlawful speed and injure 


| a passenger or a traveler upon the street — the mas- 


Planché claimed 50 guineas as fair re- | 


| 


ter would be liable. Doubtless this is so, but upon 
very different principles from any which are applica- 
ble to this case. In the cases supposed, a proprietor 
of a theatre and a company running cars are held to 
guaranty some protection to their patrons, and to as- 
sume a liability if employes, either wilfully or negli- 
gently, injure them; and a motorman, engaged in his 
proper duties of running a car, carries with him, 
like the driver of a horse, the master’s responsibility 
that it shall not be driven wrongfully upon another. 
As to a master’s reponsibility to others for a wilful 
act by his servant, there has been some conflict in 
decisions. In many cases it has been held that a 
master is responsible for the torts of his servant, 
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done with a view to the furtherance of the master’s | 
business, whether the same be done negligently, wan- 
tonly or even wilfully, but within the scope of his 
employment (14 Am. & Eng. Enc. Law, Ist ed. 817, 
note 3); but we need not examine those cases, be- 
cause the controlling question before us is that of 
the agent’s authority. In Staples v. Schmid (18 
R. I. 224; 26 Atl. 193; 19 L. R. A. 824), this subject | 
was carefully considered, and one of the principles | 
recognized in determining liability was that it can- 
not be inferred as matter of law that a master has 
authorized his servant to do an act which he could | 
not lawfully do himself in the circumstances sup- 
posed by the servant to exist. In that case the pro- | 
prietor of a store was held to be liable to a customer | 
whose arrest the defendant’s salesman and custodian | 
had caused on a wrongful suspicion of stealing 
goods from the store. The court said that the master | 
would have no right to arrest and search an inno- | 
cent person, but that he had the right to detain a | 
thief and to recapture his property from him. Hence 
the act of the servant might be lawful or unlawful, | 
according to the facts. As the master’s substitute | 
he had to make a decision of his duty, which, as to | 
third persons, was the master’s act, fér which he | 
was answerable either for excess of force or mistake | 
in regard to the occasion for it. In the present case | 
it could not be lawful for the defendant to obstruct | 
an officer in the discharge of his duty, in any event, | 
if the refusal of admission amounted to obstruction; 
and so it could not be lawful for his servant to do 
so. The cases relied on by plaintiffs, so far as they 
support them, are based upon lawful authority to a 
servant to do the act from which the injury arose, 
and upon an excess of force or bad judgment in 
doing it. ‘This is clearly right. If one employs an- | 
other to do a certain thing as his servant, retaining 
the right of control, oversight and discretion in the 
performance of the act the servant acting in place | 
of the master and not independently, the master is | 
responsible for the way in which the thing is done. | 
But it is a very different thing to hold a master | 
responsible for an act which he has never author- 
ized a servant to do, simply because the latter is his | 
servant, and on the strength of it to allow the state- 
ments of the servant to be put in to bind the princi- 
pal. The plaintiffs’ claim goes to this extent, but | 
the cases cited do not. In Rounds v. Railroad Co. | 
(64 N. Y. 129, 21 Am. Rep. 597), the action was 
for kicking a boy off a baggage car by a brakeman. 
It was conceded that the removal of the plaintiff, 
who was a trespasser, was within the scope of the 
brakeman’s authority, and hence the company was 
held to be liable for the injury caused by exercising 
that authority improperly by kicking the boy off 
against a wood pile, from which he fell back under 
the cars. Hoffman v. Railroad Co. (87 N. Y. 25, 41 
Am. Rep. 337) was to the same effect, the court 
saying: “The authority to remove the plaintiff 
from the car was vested in the defendant’s servants. | 
The wrong consisted in the time and mode of exer- 
cising it. For this the defendant is responsible, 


| Co. (74 Mo. 


unless the brakeman used his authority as a mere 
cover for accomplishing an independent and wrong- 
ful purpose of his own.” In Adams vy. Railroad 
553, 41 Am. Rep. 333) the question was 
whether the statements of the fireman and engincer 
of a railway train were admissible in evidence in an 
action against a railroad company for negligence, 
and the court held that they were not. Hynes y. 


| Jungren (8 Kan. 391) was a suit for false imprison- 


ment, in which the plaintiff in the original case, 


| together with the constable serving the writ, carried 


the defendant in the original writ to the county jail, 
and kept him there for a part of a day, before taking 


| him before the justice as required by the precept. 


In that case the principal was an active participant 
in the wrong. In Cantrell v. Colwell (40 Tenn, 471) 
Mrs. Cantrell requested a relative to turn Colwell’s 
mare out of her inclosure. In doing so he threw 
a rock at the mare, and broke its leg. The court 
held that a request to turn out the mare could not 
be tortured to imply a request to injure or destroy 
it. In the case at bar, there being no inference of 
authority as a matter of law from the defendant to 
his servant to do the act here complained of, and 
no evidence of express authority, the statements 
of the servant were inadmissible, and, there being no 
other evidence of authority, the direction of a verdict 
for the defendant was right. 

“The verdict was also rightly directed upon an- 
other ground. The building in which the affair took 
place was not a dwelling house, and the officer had 
entered the outer door. If he had a valid precept, 
he had the right to break doors, and command suf- 
ficient force to enter, having requested admittance, 
which had been refused (Clark v. Wilson, 14 R. I. 
11). The cause of the plaintiff’s injury, if any, was 


|not the refusal of the defendant’s servant to allow 


the officer to enter, but the failure of the officer to 
serve his process as he might and should have 
done. To this may be added the fact that the 
plaintiff offered no proof of the judgment set out 
in their declaration, nor any evidence to show that 
they had suffered any pecuniary loss in the case. 
On the contrary, the defendant put in a discharge 
in bankruptcy of Seabrooke, the defendant in the 


| original writ, subsequent to the plaintiffs’ judgment, 


to show that the plaintiffs had no right of action 
against him, and consequently had suffered no 


| damage.” 


Water Courses—Obstruction—Prescriptive Rights. 
—In Kray v. Muggli decided by the Supreme 
Court of Minnesota in June, 1901 (86 N. W. 882), 
it was held that where the flow of a stream of water 
has been diverted from its natural channel or ob- 
structed by a permanent dam, and such diversion or 
obstruction has continued for the time necessary to 
establish a prescriptive right to perpetually maintain 
the same, the riparian owners along such stream of 
water, who have improved their property with refer- 
ence to the change and in reliance on the continuance 
thereof, acquire a reciprocal right to have the artifi- 
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who placed the obstruction in the stream or caused 


under or through him, are estopped upon principles 


of equity from restoring the waters to their natural | The case of Le Clercq v. 
channel or state to the injury of such riparian | pt. 1, 


owners. ‘The court said, in part: 

purpose of developing power to operate mill machin- 
ery, 
and, it having existed and been maintained as such 
for so great a length of time, the artificial conditions 
created thereby must be deemed to have become the 
natural conditions. There is no suggestion in the 
evidence that the dam was placed in the river for 
temporary purposes, and, even though it may at one 
time have been out of repair, it was, nevertheless, 
originally intended as a permanent structure. The 
authorities all hold, as far as our examination has 
extended, that in such cases the conditions arising 
from the permanent obstruction, though artificial to 
begin with, become by long lapse of time the natural 
conditions, and interested parties are bound by the 
rules of law applicable to such conditions (Magor v. 
Chadwick, 11 Adol. & E. 571; Beeston v. Weate, 5 
El. & Bl. 986; Roberts v. Richards, supra; Mathew- 
son v. Hoffman, supra; Finley v. Hershey, 41 Lowa, 
380; Murchie v. Gates, 78 Me. 300; 4 Atl. 698). In 
the case at bar even nature herself became adapted to 
the new surroundings. A native growth of hard- 
wood timber sprang up along the shores of the lakes 
formed by the rise of the river, thus giving a natural 
effect and appearance to the conditions created by the 
dam. The government, in the survey of the lands in 
that vicinity, recognized the artificial as the natural 
state, and surveyed the public lands with reference 
to the lakes, meandering them precisely as other 
natural bodies of water are surveyed and meandered. 
There can be no difference on principle between 
cases where the natural channel of a stream is 
changed and diverted, and those where a permanent 
obstruction is placed therein. In either case the 
rights of the parties are essentially the same. 

An examination of the books discloses that this 
same doctrine is applied to public highhways and 
public parks. Where a highway or public park has 
been laid out by lawful authority or acquired by 
dedication or prescription, the owners of property 
abutting thereon acquire a special right in the con- 
tinuance of the park, street or highway, as the case 
may be, of which they cannot be deprived, except by 
due process of law. 
cases where the highway or park is acquired by dedi- 


cation, by the same proceedings and acts that vest | 
Where land is expressly | 


the right in the public. 
dedicated for a public park, and is improved as such 
by the public authorities, special rights result and 
accrue to abutting owners, which vest and are cre- 
ated by the act of dedication (Adams v. Railroad 
Co., 39 Minn. 286-292; 39 N. W. 6290; 1 L. R. A. 
403). In the case of Moose v. Carson (104 N. C. 


lots cannot be deprived of the easement appurtenant 


cial conditions remain undisturbed; and the person 





The right accrues to them in| 


| within his power. 
431; 10 S. E. 689), it was held that the owners of. 


lin the street adjacent thereto, which is distinct from 
| the public right, nor can the legislature grant power 
the diversion of the waters, and all those claiming | to take it from them. 


The abutting owners in such 
cases have the right to insist that the street remain. 
Trustees (7 Ohio, 218, 
28 Am. Dec. 641) was an action by owners 


| of lots adjoining a public park which had been dedi- 
The dam in question, having been erected for the | 


cated to the public use by the owner of the land to 


| enjoin the public authorities from vacating the park. 
must be taken to be a permanent obstruction; 


It was there held that the plaintiffs, though individual 
owners of lots abutting the public square, could main- 
tain their action to preserve the park for public use. 
It appeared that they improved their property with 
reference to the park, and the decision was placed 


| distinctly on the ground that the act of dedication 


conferred upon them a separate and independent 
right to have a park maintained. In the case of 
Town of Rensselaer v. Leopold (106 Ind. 29; 5 N. E. 
761), it was held that the owners of lots abutting the 
public street have a peculiar and distinct interest in 
the easement, and that such interest is distinguished 
from the rights of the general public, in that it 
becomes an interest legally adhering to the contigu- 
ous grounds and buildings thereon, by affording 
more convenient facilities for their use; and, as 
the owner of the abutting property may have erected 
his buildings and made his improvements with refer- 
ence to the street as existing, it is a valuable property 
right, which is recognized by the law, and cannot be 
appropriated or taken from him without his consent 
(Elliott, Roads & S., secs. 150, 877). The act which 
gives rise to the public right, the act of dedication, 
vests a distinct and independent right in abutting 
property owners, which they may protect by applica- 
tion to a court of equity. ‘The doctrine of these 
cases is applicable to the case at bar. The mill com- 
pany acquired its right to maintain the dam by 
prescription, and during the time such right was 
maturing a reciprocal right in the riparian owners 
to insist that it be maintained, at least that no overt 
act be taken for its removal, was also maturing, 
which ripened and became equal to the right of the 
mill company upon the completion of the prescriptive 
period. The reciprocal right thus created was not 
merely a personal one, but a right appurtenant and 
incident to the lands. 


—>—_——_ 
NEW BOOKS AND NEW EDITIONS. 


The Road to Ridgeby’s. 
Boston: 


By Frank Burlingame Har- 

ris. Small, Maynard & Co., 1901. 
Mr. Harris, like the lamented author of “ David 

Harum,” never lived to see his book in print. It 


| was his first and only novel. He knew while writing 


it that his health was hopelessly shattered, and 
every chapter bears the impress of the hours of 
careful revision he expended upon it in the pathetic 
desire to make this one legacy to literature the best 
Entirely apart from this senti- 
mental interest in the work he has left us, Mr, Har- 
ris's book is emphatically worth the reading. In 
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spite of technical defects and of certain limitations 


due to inexperience, it gives us graphic pictures of | 


farm life out on the lowa prairies that will live long 
in the reader’s memory. Boiled down, the story is 
that of a stranger who comes in the guise of a 
tramp, works for his board upon Ridgeby's farm, 
and woos and wins the farmer’s daughter, amid the 
mowing of hay and the milking of cows. But there 
is very much more than this in the story which 
Mr. Harris has told. There is a very good plot, and 
he has given us a number of quaint, unusual types 
of rustic humanity over whom it is pleasant to lin- 
ger. The reader will also find throughout its pages 
a kindly philosophy and a cheerful optimism which 
make one regret that the talented author will never 
more, put pen to paper. Young as he was— 25, we 
believe — Mr. Harris had found the secret of holding 
the reader’s interest, for, when once the book is 
taken up, it is difficult to lay it down until the last 
page is finished. 
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Literary Botes. 


People who would like to read the entire text of 
Professor Robert Koch’s paper on the suppression 
of tuberculosis, which occasioned such a stir at the 
British congress, will find it in “ The Living Age” 
for August 31. The paper has been so much dis- 
cussed, and the positions taken in it are the subject 


_ of so much controversy, that the intelligent reader 
will be glad of the opportunity to learn for himselt 
precisely what Professor Koch’s claims are. 


“A Most Lamentable Comedy” is the title of a 
powerful novelette by Mr. William Allen White, 


which began in the September 21 issue of “lhe | 


Saturday Evening Post,” of Philadelphia. ‘his 
absorbing serial is a study of political hysterics — 
the story of a State gone mad. 
novelette is a Western State laboring under the bur- 
dens of a panic year. 
store demagogue, whose harebrained oratory cap- 
tures the State convention. The story rises to a 
height of dramatic power and _ intensity 
equalled in the fiction of the day. 


rarely 


Although “ Blennerhassett,’ the Aaron 
romance by Charles Felton Pidgin, was not published 
until September 7, the C. M. Clark Publishing Com- 
pany announce that they had printed and _ sold 
60,000 copies of this much discussed book. ‘These 
have been in editions of 20,000 each, and two more 
editions of 20,000 each are expected from the press 
next week, making the total number of copies 
printed before the book is presented to the public, 
100,000. The first edition of 20,000 was consumed 
by advance orders that have been coming in unso- 
licited during last spring; three large jobbers took 
the entire second edition; and the third edition has 
proven insufficient to supply the general trade with 
all the copies that have been ordered in advance. 





The scene of the | 


The central figure is a grocery | 


Burr | 





7 ‘Euglish Rotes. 


The Vienna correspondent of the Morning Post 
states that the Neues Wiener Journal has published 
a leading article advocating the division of Austrian 
lawyers into barristers and solicitors after the model 
of the English legal profession. At present no such 
distinction exists in Austria. The proposal has not 
been favorably received by the members of the legal 
profession in Vienna. 


An interesting question was raised, says the \\est- 
minster Gazette, in the Jedburgh Sheriff Court the 
other day, when some young men were charged with 
stealing mushrooms from a field. For the accused 
it was urged that the complaint was irrelevant, on 
the ground that taking mushrooms was not a crime 
known to the law of Scotland, and mushrooms were 
not an industrial crop. Sheriff Campbell overruled 
this objection. He said that when things like mush- 
rooms were private property and possessed a market 
value they were under the protection of the law — 
criminal and civil. On the lines of existing authori- 
ties he could not doubt that mushrooms were private 


| property, whether of the landlord or tenant who paid 


the rent. The reason why no precedent for the 
charge had been quoted might be that owners and 
occupiers had not thought it worth while hitherto 
to put the criminal law in motion. No penalty was 
imposed, the procurator-fiscal stating that he wanted 
only a judgment on the point. 


There is a certain novelty about the following inci- 
dent which should not be lost sight of, says the 
Westminster Gazette. The deputy coroner at 
Bournemouth, having to hold inquests on two bodies 
lying at the cemetery, where the indoor accommoda- 
tion is exceedingly limited, assembled the jury in 
an unused portion of the cemetery, under the shade 
of overhanging trees. The idea was an excellent 
one, and it might well be followed, not only by coro- 
ners elsewhere, who often have to hold their in- 
quiries in ill-smelling taprooms, but by others. Why, 
for instance, should not judges, who never cease 
to complain of stuffy courts, occasionally try to ad- 
minister justice under the greenwood tree? 


The twelfth anniversary last week of the commu- 
tation of the death sentence passed on Mrs. May- 
brick for the murder of her husband in 1889, says the 
Law Times, has reminded writers in the lay press 
of the great number of leading figures in that memor- 
able trial who have passed away, including the judge, 
Sir Fitzjames Stephen; the leading counsel for the 
prisoner, Lord Russell, and no fewer than three of 
the jurors. In 1881 the late Mr. Francis Mac- 
donagh, Q. C., in opening the case for the traversers 
in the State trial of Reg v. Parnell in Dublin, men- 
tioned the circumstance that he had been counsel for 
the defense in the last great Irish State trial of Reg 
y. O’Connell in 1844, and that the three judges who 
presided at the trial, all the jurors, all the traversers 
and all the counsel, both for the crown and for the 
traversers, had, with the sole exception of himself, 
passed away. 





